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Complaint. 

SUPREME COURT OF THE STATE OF NEW YORK, 
CouNTY or King». 

Robkbt Shkridan, 

Plaintiff, 

against 

Oaspark DiGioroio, LPI Transport Corp. and Pepsi-Cola, 

Ino.. 

Defendanta. 


Plaintiff. a» and for hi» (’omplainl heroin. rospcctfully 
ailege» : 

1. Defendaut (JaHparo DiGiorgio i» a roHidont of thè 
State of New York. County of King». 

2 . That l)et«-ndnnt. L 1* I TraiiHjMirt Corp., i» a corpo¬ 
ration doing hiihine»» in thè State of New York. 

3. I hat Defendant, PepBÌ-C'oIa, Ine.. i.s a eor|M)ration 
«loiiig hu8Ìn«-8B in thè State of New York. 

4. I iiat on Deeeriiher 22. 1971. an<l for »oine tiiiie prior 
thereto. Ihe ^ an Dani Exit of thè ea.'^tliound lane» of 
thè Eong Island ExproBBway in thè County of Queens 
was a puhiie highway in thè State of New York. 

n. 'l’hat on Dm-inlM-r 22. 1971. defendant L 1’ I Trans- 
port Corp. was thè owner of a eertain Maek truck witli a 
Registration No. 941.')!, 1972: New York. 

G. That on DeceinlM>r 22, 1971, at approxiniately 11 
a. in. on tlie Van Dain Exit of thè eastliound lane» of 
thè Long Island ExpresBway, plaintiff wa» a passenger in 
a eertain Rambler motor vehiele, Registration No. 
GF1144G01, Distriet of Columbia. 
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7. That thè vehicle described in Paragraph No. 6 wa« 
owned by thè United States Government. 

8. That at thè time and place described in Paragraph 
No. 6, thè vehicle described in Paragraph No. 5 was be- 
ing operated by Gaspare DiGiorgio with thè expressed 
or implied consent of defendant L P 1 Transportation 
Corp. 

9. That at thè time and place described in Paragraph 
No. 6, thè vehicle described in Paragraph No. 5 was be- 
ing operated by defendant, Gaspare DiGiorgio, with thè 
expres8e<l or implied consent of defendant, Pepsi-Cola, 
Ine. 

10. That at thè time and place described in Paragraph 
No. 6, thè vehicle described in Paragraph No. 5, was 
being operated in thè busine'^s of defendant, T, P I Trans- 
port Corp. 

11. That at thè time and place described in Paragraph 
No. 6. thè vehicle «lescribed in Paragraph No. 5 was 
l)eing operated in thè business of defendant, Pepsi-Cola, 
Ine. 

12. That at thè time and place «lescribed in Paragraph 
No. 6. thè vehicle described in Paragraph No. 6 and thè 
vehicle des<!ribe<l in Paragraph No. were in contact 
with each other. 

13. That thè aforesaid contact between thè vehicle de- 
scribed in Paragraph No. 6 an<l thè vehicle described in 
i*aragraph No. 5 was caused solely by thè negligence of 
defendants in thè ownership, operation, maintenance and 
control of thè inotor vehicle described in Paragraph No. 
5. 


14. That no negligence of plaintiflf contributed to thè 
hapi)ening of thè aforesaid contact between said vehicles. 
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15. That as a reeult of thè aforesaid contact between 
thè two said vehicles, plaintilT Bustained serioiis personal 
injuries, pain, sulTering and mental anguish and, in addi- 
tion thereto, some of said injuries are permanent in 
nature and, in addition thereto, plaintiff has become 
obliged to expend sums of money in an attempt to cure 
himself from said injuries and, upon inforination and be- 
lief, plaintiff will become obliged to spend such surns of 
money in thè future and. in addition thereto, plaintiff 
has lost eamings, and upon information and belief, may 
bave been back and damagcd witli resiH-ct to future 
eaming capacity, all to his damage in thè sum of Twc 
Tlundred Thousand ($200,000.00) Dollars. 

Whebefobe, plaintiff demands judgment against thè de- 
fendants in thè sum of $200,000.00. together with thè costs 
and disbursements of this action. 

Youfs. etc.. 

O’LEARY & O’LEARY, Esqs. 

Attorneys for Plaintiff 
Office and P. O. Address 
88-14 Sutphin Boulevard 
Jamaica, New York 11435 
Phone: 212 01, 7-5757 

To: 

[.«rkin, Wrum & Cumisky, Esos. 

Attorneys for Defeiidants 
11 Park Place 
New York, New York 


(Verificfl by Stephen W. O’Leary, .July 11, 1972.) 
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Verified Answpr. 

SUPREME COURT OF THE STATE OF NEW YORK, 

CoUNTi- OF KiNOB. 

[Samb Titlb.] 

The defendant», by thè undersigned attomeys, anewer- 
ing thè complaìnt of thè plaintifT herein, allege upon in- 
formation and belief: 

FIRST: Denies any knowledge or inforrnation suffi- 
cient to form a belief a8 to any of thè allegations con- 
tained in thè paragraphe of thè eomplaint designated an 
“t”, “6”, “7” and “12”. 

SEC'ONI): Denies eacli and every allegation contained 
in thè paragraph of thè eomplaint designated as “8”, ex- 
cept admits that Gaspare DiOiorgio operated said vehi- 
cle wth thè eonsent of defendant LPI Transportation 
Corp. 

rillRI): Denies eaeh aiul every allegation containetl 
in thè paragraphs of thè eomplaint designated as “9”, 
“10”, “ir, “13”. “14” and “15”. 

WHEhEFORK, defendants demand judgment «lismissing 
thè eomplaint herein, together with thè eosts and dis- 
bursements of this action. 

I)ate<l: New York. New York. .Inlv 19. 1972 

9 • 

LARKIN. WREXN AND CUMISKY 
Attomeys for Defendants 
Office an«l P. O. Address 
11 Park Place 
New York New York 10007 

To: 

O’Leary & O’Leary 
88-14 Sutphin Blvd. 

Jamaica, New York 114.35 

(Verified by John J. Wreiin, .luly 19, 1972.) 
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Verified Bill of Particulan». 

SIJPKKMK COUHT OF TUK STATK OF NKW YORK, 

C'OUNTY OF KiNOS. 

[Samb Titl».] 

SiBs: 

1 laintifT a.s and for his Hill of ParticularH rF^KiioTtfiilly 
allef'ps: 

1. PlaintifT Ì8 pn-spntly twoiity-eiplit (28) ypars of a;?<‘ 
and was boni on October 17, 1943. That plaintiff’s prcs- 
pnt address is .t 055 Seminary Hoad, .Moxandria, Virf^inia. 

2. Dweinlipi 22, 1971, approxiinatply 11:39 a.iii. 

3. Said accident occurred on thè «•astboiind exit of tlie 
Lonjj; fsland Fxpres.sway in thè (’onnty of Qneens, State 
of New York, known a» (ìreenpoint Avenue Fxit. Sa:d 
exit also is popnlarly known aw thè Van Dani Street Kxi». 
Tliis said aceident o<enrrod in thè eastboiind exit ramp ».f 
said exit. 

4. That defendants were iieKligent in thè ownersliiji, 
operation, niaintenanee and control of their inotor vehicle 
in that they theinselves and throuph an apent, servant 
or einployee operate»! sai<l inotor v»‘hicle at an excessl . e 
rate of spe«*d under thè circninstances then and there 
l'xistinp, in that they ojierated said vehicle in a sjiee»! in 
excess of thè lawfiil speeii liinit on thè aforesaid hiphwav, 
in that th**y faih‘«l to observe thè roadway and traili'* 
condilions and oth<*r \'ehii'les on thè roa<lwav that wt're 
lilainly visihh* to theni: in that they fnile<l to keep a 
^•ipilnnt and nlert watch on thè roa<lway ahead ; in that 
they failed to inak** a tiinely c.nplication »d’ brakes: in 
that they failinl to pive warninp of their approach by 
sipnal, boni or otlierwise; in that they failed to yield 
thè riirht of way to thè vehicle in which plaintiff was a 
jmssenper; in that they failed to <!riv«* their vehicle in 
thè proper lane of traffic; in that they faile»! to maintain 
their xehicle under control; in that they failed to observe 
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Verified Hill of /‘articulars 

cones and ntanchions on thè roadway and make thè ap¬ 
propriate driving adjustments with their vehicles; in that 
they failed to maintain their vehicle in a safe and operable 
condition; in that they were otherwise negligent in thè 
ownership, operation, maintenance and eontrol of their 
vehicles ; in tliat they faile<l to use reasonalìle care under 
thè circumstances; in that they violated thè applicable 
statutes, rtiles, ordinances, laws and rules of thè road in 
thè preniises; and in that th(*y wer»* otlierwise negligent 
in thè premises. 

T). and fi. Not applicable. 

7. That plaintiiT sustaine<l thè following injuries: (I) 
Comininuted fracture of thè shaft of thè tibia and fibula 
of thè right leg at thè Junction of thè iniildle and distai 
third with displaceinent. With respect to this fracture, 
there were two closed reduction operation.s perfornied on 
thè plaintiff at tlw* St. .John’s Hospital. That a long leg 
cast was applied to thè right leg of plauitiff which ini- 
mobilized hini. (2) Fracture of thè left os calcis. That 
a closed inanijuilation operation and Jone- conipression 
bandage of this fracture was |»erfornied on thè plaintifT 
at thè St. .John’s Hospital. (3) Compound comminuted 
fracture of thè distai phalanx of thè left great toe with 
loss of nail. ’riiat in thè Fumugency Hooin debrideinent, 
irrigation and suture of thè laceration of thè left great 
toe were perfornied. That with respect to thè aforesaid 
injury to thè left great toe of plaintifT there was an area 
of skin necrosis at thè tip of thè left toe. (4) Fracture 
of thè styloid iirocess of thè ulna of thè right wrist. That 
a closed reduction operation was jierforiiKnl with resfM'ct 
to this wrist in.jury. (fi) Dislocations of carpai lunate, 
right. 

That after thè plaintiff was «lischarged from thè .St. 
.Tohn’s Hospital, he was placed in thè National Orthopedie 
and Tìehabilitation Hospital at Washington, D. C. That he 
w'as taken to thè operating room where a closed reduction 
of thè right tibia and fìbula was performed without correct- 
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ing tlie (letormity. A iSteiniiian pin was piaceri in thè rigiit 
tibia and tractiou piaceri in thè Boehier-Braun fraine and 
thè left great toe was dehridi*d at this time. On January 
13, 11(72, thè plaintiff was returned to thè operating rooiii 
where thè fracture waw inanipiilatr*<i. That two pins were 
piaceri above thè fracture anrl r)ne was lr«ft below th<* 
fracture anrl a r-awt was applir*tl. O» January 13. 1!(72, 
thè left lit'el anrl IrrwrT lr>g were also castr-rl. The left 
great tre- was again rlebrirled. On January 2(;, 1!(72, thè 
cast was takr-n frr)m thr* rigbt wrist where X rays sbowed 
thè rlislrication rif thè carpai lunate. An r)pen rr-rlur-tiun 
r)f this fracture was prTfr»rinr*d at said linspital. .\t this 
imint thè riglit arili and wrist werr- agaiii castr-d. That 
on or abrmt FVbruary 10, 1072. tln- plaintifT was aiubulat- 
ing with a walkuig cast mi tlir- rigbt sidr*. The r-ast mi 
tli(‘ left licei and rigbt wrist wru'c reiiioNcd anrl pbvsio- 
tberapy was beguii witb tbr* rigbt wrist. .\t thè tiiiie of 
<li.scharge frmii said hospital mi Kebruary 2ó. 1972, tlu* 
]ilaintiff rer|uirr‘<l two crutr-bes, mie witb aii ami [ilatfonii 
for bis rigbt side, in onler to walk. On March 28. plniu- 
tifT stili ner-derl crutcbr*s. withmit thr* ami platforni, to 
walk. Thr* rigbt lr*g cast was reiuovr*d on tbr* 28tb. \ .\t 
tliat timo, plaintiff again dependr'd lM*avily mi thè crutclies. 
Sr*veral wi*r*ks later, plaintiff began to walk witb a r*nne. 
T’iaintiff usr‘d this r*ane for .severnl mori* wr*eks. That on 
.March 28, lfi72. thè plaintiff was baving probleins witb 
dorsiflexion of tbr* rigbt wrist. Tbr* left tibia bad clinically 
imitr*d altliongli tbi*re was not r*mnplr*tr* consolirlation of 
tlie frnr*ture. That, in arldition. as late as May 8. 1072, 
tbr* plaintiff stili had rlifficulty with rr*.spr*ct to rlorsifli'xion 
of bis rigbt ankle. Tn adrlition, br* also bad a clicking 
sensation in bis rigbt wrist .joint. .Xs late as .Tuly 7, 1072, 
tbr* filaintifT was stili extn*niely liniitr*d in flexion and 
i*xtension of bis righi wrist. 

That all of tbr aforesaid iniuries w(*re accoinpanir*d by 
pain, ini'iital anguisb, lìniitation anrl rr*striction of motion. 
Tn arldition tber«to. plaintifT alleges, upon information 
and l(r*lir*f. tbat ail of tbr* nforr*snirl injuries involve rlam- 
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age to thè surroimding nerveu, blood ve^eele and mu»cula- 
ture. In addition thereto, plaintifT cati engagé in no 
jumping or other atliletics requiring any «legree of strenu- 
OU8 exercise with reHi>ect to his leg. PlaintifT stili ha« a 
slight limp and l)ecoiue8 sore when walking l'or a long 
period of tiine. In addition thereto, plaintifT has pain in 
thè nail and joint of hÌ8 great toe and canno! stand l'or 
long periods of tiine. In addition thereto. plaintifT stili 
has extensive r»8triction of inotion and restriction of use 
of bis righi band and right wrist and can perforili no 
niechanical chores or other daily coinnionplace actions 
which reijuire flexion of thè wrist. PlaintifT’s inotìon up- 
wanls with his right nnii and when lifting ohjects; also 
his ahility to grip with his right hand is severely com- 
proinised hy this injnry. Tn addition thereto, ])laintìfT 
was an avid sfiortsinan and all his activitics in this area 
bave lieen either coni|)letely abrogateli or severely coin- 
proinised by thè in.inireh he sustainisl lierein. 

That npon infonnation and belief all of thè aliove de- 
scrils'd injnries are peniianent in nature. 

l’ha! plaintifT anticipates that he will bave to nndergo 
fnrther meilical treatment and reserves thè right to al¬ 
lego fnrther comidications, aggravations ami other aspeets 
of thè in.juries descnlw'd herein. Tn additimi thereto, 
jdaintiff reserves thè right to allego fnrther additional 
TiM‘di^-al expenses. loss of earnings, lo.ss of advanceinent 
opportunities that inay come to plaintiff’s l:nowh*<lge in 
thè future. 

8. PlaintifT was confìneil to bed froin December 22, 1W1, 
nntil he retnrned to work on or abont March 30, 1972. 
Dnring thè last two weeks of this confinement. plaintifT 
loft his home occasionally but was subatantially confinf*d 
to bed for this entire period. PlaintifT was confined to 
thè St. .Tohn’s Ho.spital from Decomber 22. 1971 nntil 
.Tannary 7. 1972. PlaintifT was confined to thè National 
Orthopedic Hospital in Washington. D. C. from .Tnnnaiy 
7, 1972 nntil Fohmary 25, 1972. 
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Verified Bill of Particìdars 

9/10. That plaìntiff was a Management Trainee for thè 
Department of Health, Education and Welfare in Wash- 
ington, D. C. and at thè time of thè aooident was paid 
$010.40 every two weeks. 

11. PlaintifF's employer was thè F’oo<l and Dnig Ad- 
minietration, Washington, I). C. and plaintifT was out of 
Work from Deeember 22, 1971 imtil March :10, 1972. 

12. That plaintifT was not a student at thè time of thè 
aocident hut had an opportunity to participate in a grad¬ 
uate stndies program wliich opportunity was effwtively 
taken away from plaintifT as a resnit of this accident. 
That thè details of this opportunity are annexed and at 
tached hereto in Exhihit A. That plaintifT alleges this 
loss of opportunity as an item of damage togeth«‘r with 
thè cost of this program, which upon information and 
helief vould have heen $2.000.00. 

1.3. PlaintifT was totnily disahied until March 2H, l‘>72. 
and is partially «lisahh I !«> date. 

14. l'hat plaintifT l.a‘' knowle<lge of thè following special 
damn?es at this time. 

(a) $2.19.').20 

(h) Included in **(<•)*'. 

(c) $.').0(MU2 

That although part of these earuings were reimhursed, 
that amoiint heing $2,044.11, plaintifT will claim that evon 
thè amount which he was reimhur“cHl for during his period 
of ahsence was thè product of a collateral source and that 
plaintifT is, therefore, entitled to his entire loss of eamings 
claimed. 

(d) included in “e”. 

(e) $7.201.00. 

(f) Included in “e”. 

(g) $.T')..S1 
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Exhibit A, Annexcd to Bill of Pariiculars 

Plaintiff reserves thè right to allego future special 
damages. 

15. Not applicable. 

16. PlaintiflF claims that defendants did violate thè ap¬ 
plicable rules, regulations, statutes, ordinances and rules 
of thè road. PlaintifT will ask thè Trial Court at thè tinie 
of trial to take .Tndicial Notiee of all such applicable 
rules 

17. At thè preseiit tinie, plaintiff alleges that thè de¬ 
fendants violated thè following provisions of thè Vehicle 
and Traffic law: 1123 2. 3(b) ; 1129; 1180; 1213. 

IH. Not applicable. 

Dated: Queens, New York 
October 10, 1972. 

Yoiirs, etc., 

O’LKAHY & O’LKAKY, Esqs. 

.\ttorneys for Plaintiff 
Office an<l P. O. Address 
H8-14 Sutphin Boulevard 
Jainaica, New York 11435 
Pitone; 212 OL 7-5757 

To; 

T^arkin, Wrenn k Cuinisky, FiStjs. 

Attorneys for Defendants 
Office and P. O. Address 
11 Park Place 
New York. New York 10007 

(Verifie<l by Stephen W. O’Leary, Octolwr 10, 1972.) 


Exhibit A, Annexed to Bill of Particiilars. 

(See opposite page.) 




4 


■ . program nr.;cRI 7»i'joj; 

h2ZJlZ ?!J^r~.t Sclrnr« • 

0, -j . , 

~ ■■■ -‘—“r.ipor''i''• \ 

-iiLi2:;:ij;-rr.. '•^' 

|»1 ^-•i<:Vi-ion of Lilc Vùc. o 'aTT;— "" '' ••'-• •.'-M .T.t-o:-,^ 

wu.i- c- ‘ •o.t'Mrc, . ^ ’ V' ^•- co -n-^.r 

“> C'. .w.iiiaCionnl ii.oac- ,• i-'^-,.y_^r. ..; f .-. . i’ 

= C".-.o« Of past .„j corro.u k.'.'R «-ocLivt- n ,n.-.,:„.,;,,, . .R', '''■■ 

■Mf °- ■■ „o .- 

•«..iiw, and industrv Tì.^ * -* - * - crr.co iii ii- . • 

210 j j /Yi-ni ‘•'^''ar.ced sluòv 

tOiiccpts, tochnicue*^ C...rcc;)-)r:s (3* p . „ „ 




~'SSL^S:. S-SL.}Jì:^^. veri r 


^ ■«. I 1' » ' i • ••» «s ». .* ^ ^ n!‘ì/^.; 

'Univ’. .(-..•{c*-..-- 

• CT-5.t2£i9t3.CS '3^ V. 

.. • ‘ i_ * s • 1 *-itvip.orK'Lric. m* i*. 









- 2 - 


230 Admtnlstrat i^TLof Research an :ì Develooinant 

naclon ot technologlcal, noliticnl ”'inH t "1 Exami- 

affectlns thè R&D e.n.lrón^ent 

pioblfPjs in mllitsry, «overiu«lnta -ìnd^n «aanageoent 

Project selccUcn, r^sorrce^Jo--organizat 1 ons; 
control, neasurcmeat and evalÌation! ’ Pl«»«»ins and 

Sr.at Jsttcs 

Control a n d Rcllahn ^tv 7echnin.. ^c ( 3 . 3 ) 
and reliaJiUtyappUcftrons 

fitudlcJ. Thesc coursc.; would provJd^ ^5 èrad!’t: f ""u 
approxia^tcly $1,250 in tuition. fces ÌL bo^4‘' 

coarses 230, 226 and 110 

about $750 in tcitlonrf^ aS ^bo ks"'"?hr:u“‘^^ 

iroin June 12 unttl Juiy 19, 1972 . ^ progran would last 

Total cost for thè aatir* prograa would ba about $2,000. 
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•h? *'• •■•''.icy' I v?.-. ?.5sicpied, ’;ut I crrried ny ovai •'osit’cn, (sr.ch 

cv -r 'o a certain 'n-lo''ee nosition ceilin~. In ny 
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I have all thè nccess.aty class crcdits for a f'asttr’s de-^ree in Business 
Adriinistr^'tion. The courses I ivould bave tahen durin» this time would bave 
fulfillcd a thesis requirement <6 crcdits) and bave enabled ne to eam thè 

In addition, I v.-ould bave gaincd 13 credits for a doctorate, The nro- 
ftan v.’ould havt nrovided a total of 24 «jrad.uate credit^ 


The cc;:rses incZyded vrork in coajjuter nroarrainsysteras, operations restarch theory 
and nractice, statistica! Sciences, and research nanarenent. (A list of 
. soecific courya a*^ tWeir peac^r>tions are attaohed.) I -ork on a staff re- 
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rent cf h’.’r'vts; Infornation retrieval and rana-eront s'-stc-s; tv#» al location 
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'*ffecT*.v?l- on »-r.n’' of "’nase ta.sl:.s i.'ith rr^ C'.rr'.nt shills, to he ontin.ally 
effec'-’V'; in all of these rrea«. •articv.i'rl" at a levai rf 


at a levai of '^reat.^r reson:*. ;i’oilif v, 


1 shov.:^ •'ave: ( 1 ) a Vnowledee of co"^utcr svste-.s desitn; ( 2 ) skills in ccrer- 
•'Ininr t'-ì st.-’tirstical si<;r.ificance cf focd .sr.nilin.'» and. food 0 r. 0 ces.sin 3 o iality 
control nrocedures; and (3) an .mdcr’-.tanrtin'r of research -anaitinent tschniques, 
The nrroc-ed training orogr.a'’ vould 'oave ^ivrn re these skills. 


^-^jile nv emloyers vrould stili be v.iliing to nrovirie re with tr^inln^, it is 
,-naéh note dJfflcult to do v.'ithout ny presence on thè day to day worl: force. 

At this ti”», I an no longer a trainee and I nov; occupy a ooaition that ca.nnot 
be fillcd by another norson v.hile 1 an in trainine*, It is very unlikely fhat 
such a training onoortunity v/ill L'C av.ailable again. 
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lliird4*crty Summoiu. 

SUPREME COURT OF THE STATE OF NEW YORK, 

CoUNTY or Kinoh. 


Robkht Sheridam, 
against 


Plaintiff, 


Garpakk DiOioroio, LPl Tbanspobt (’orp., and 
Pkpsi-Coiji, Ine., 


DefenAants and Third- 
Party Plaintiffs, 


agatnst 


R^tBKRT (’oopKR and Romkrt Shkriimn, 

Third-Party Defendants. 


To thp abovp naiii«'<l Third-Party DidV-ndantK : 

You ar«‘ hereby Siirnmoned to aiiKwcr thf* coniplaint and 
third-i)arty c-omplaìnt in tliis action and to «crve a copy 
of yoiir annwer on Larkin, Wrcnn & (’uinisky, Esqs., at- 
tomeys for Defendants and Third-Party Plaintiffa, at 
11 Park Place, Ncu- York. New York, within twenty (20) 
dayp after thè Service of this third-party suinmons and 
«•ornplaint, exclnsive of thè day of Service. 





Third-Party Summons 


In c*a«<e of your lailure to appear or answer, judginent 
will b<* taken against you by default for thè relief de- 
nianded in thè third-party eotnpiaint. 

Dated: New York. New York 
Septeinber 21, 1972 

LARKIN, WKKNN & C'UMISKY 
Attomeys for Defendanta and 
Third-l’arty PlaintifiFa 
Office & P. O. Addreas 

Il Park Piace 
New York, New York 

Third-Party Defendanta’ A<ldreasea: 

Robert Cooper 

4.3-riO Douglaaton l’arkway 

Douglaaton, New York 

Robert Sheridan 
.'iOfi.'ì Seminai^' Road 
Alexandria, Virginia 
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Third'Paiiy Complaiut. 

SUPRKMK COURT OF THE STATE OF NEW YORK, 

COUNTY OK KiNOS. 

[Saxk Titu.] 

The defendants and third-party plaintifTs, Gaspare Di- 
Giorgio, LPI Transport Corp., and Pepsi-Cola, Ine., here- 
inafter referred to af. LPl Transport Corp. by ìts attor- 
neys, Larkin, Wrenn & Cumisky, for a third-party com- 
plaint, against thè third-party fiefendants, Robert Cooper 
and Rol)ert Sheridan, allego upon infonnation and belief: 

.\s ANI» KOR A FIRST CAI'SK OK ACTION : 

FIRST: That at all tiines liereinalter inentioned, thè 
third-party defendant, Robert Sheridan, was a resident of 
Alexandria, Virginia. 

SECONI): Tijat at all tiines hereinafter inentioned, thè 
third-party defendant, Robert Cooper, was a resident of 
Douglaston, New York. 

TIIIRD: That at all tiines hereinafter inentioned said 
Roliert Sheridan was an ernpioyee of thè Uniteci States 
Food and Drug Adniinistration, an agency of thè United 
States of Amerioa and was aeting within tbe .scope of 
his office or einployinent. 

FOURTH: Tha'. at all tiines hereinafter inentioned said 
Robert Coopr i vas an employee of thè United States Food 
and Drng Administration, an agency of thè United States 
of America and was aeting within thè scope of his office 
o’- cmployanent. 

FIFTH : That at all times hereinafter mentioned said 
Robert Sheridan was not aeting within thè scope of bis 
office or employment. 


à 
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Thtrd-J’arty Comptaint 

SIXTH: That at ali timt'H herelnafter mentioned said 
Itobert Cooper was not actinf;' within thè scope of hìs 
office or ernployment. 

SPjVENTH: That at all tiines liereinat'ter meutioned 
said Ilobert Coop«*r and ltoht*rt Sheridan were enf^ape»! 
in a joint venturf 

PjKjpn H ; T hai at all tirnes hereinalter mentioned said 
Robert l ooper was ab,j(*et to thè supervision and control 
of his supervisor, Rol)ert Sheridan. while actinfr within 
thè scope of his office or einploynieht. 

NINTH: That on l)eceinl>er 22, 1971 at or aboiit 11:00 
a.ni., thè third-party defendant, Kobe/t Sheridan, was a 
passenp'er in a Rambler inotor veliicle, lej^istration nunibe;* 
OFl 144601 which v.-as operate<l hy thè third-|)arty defend¬ 
ant, Robert Coop«‘r. on thè Van Dam Exit of thè cast 
l)ound lane of thè Tion^ Tsland Pìxpressway. 

TP^NTlf : That saiil vehicle iK-inf' ojierated by RoImmI 
Cooper was owne<l hy thè ["'nited States Government. 

P..LKVP]NTFI : That at all times hereinafter mentiuiu‘d 
said vehicle was in contact with a motor vehicle operated 
hy defendant, (ìaspare Didiorj^io, which vehicle was ownetl 
hy defendant 1..PI Transport Corp. 

l'WKLF'TlI : That thè aforesaid contact hetween said 
vehicles was caiised solely hy thè nefj^ligence of thè thinl- 
j)arty defendants in thè operation, inaintenance. manajre- 
ment and control of said motor vehicle. 

l'IlIRTPiENTH : That at all times hereinafter men¬ 
tioned said motor vehicle operated hy thè third-party de¬ 
fendant. Robert Cooper, was o{)erated under thè sole 
siipervision and control of his j jrvisor, Robert Sheri¬ 
dan, dnrinp: and within thè scop<* of his ernployment, 

FOCRTEFINTH : That thè plaintifT, in his complaint, a 
copy of which is annexed hereto, alle^res in snbstance 


r 
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Tkird-Pattif ('imìplaint 

that on thè 22ml day of Dwember, 1971, thè plaintiff 
siistained injuries as a reBult of thè nej'Iigeiice of thè 
defendants, to whioh coinplaint defendant» and third-party 
plaihtilTs hep leave to refer to in ftill at thè tinte of thè 
trial of this niatter. 

FIKTKKNTU: That if thè pIaìntitT was caii8e<l to 
KiiHtain daina^es at thè tinte and plaet* set forth in thè 
jtlaintiflF s eoniplaint throii^li any carelessiiess, n'okless- 
ness, nej?lifrenee other than thè plaintifT’s own eareless- 
nesH, reeklessness and nefrlipence said <lania>res were sns- 
tained by reason of thè sole aetive and priinary careless- 
ness, reeklessness and neplif'enee and/or atfirinative aets 
of omission or coniniission by thè ytlaintiff and third-party 
defendants their apents. servants and/or eni[»ioyeea; and 
if any .jtidpment is r»*cover»*d herein by thè plaintifF 
apaìnst these defendants they will Im» daniaped thereby 
and thè plaintifT and third-party defendants will Iw pri- 
niarily liable therefor. 

SIXTKKNTll: Tliat by reason of thè forepoinp thè 
plaintifT and third-party defendants will Ih* liable to these 
defendants in thè event and in thè ainonnt of a reeovery, 
or any portion of any recovery herein by thè plaintifT, 
an<l thè plaintifT ami tìiird-party defendants are bonnd 
to pay any and all attorneys' fcH'S and eosts of in- 
vestipation and disbnrsenients. 

Whkrkkohk. defendants and third-party plaintilTs de- 
inaiid indpment «lisinissinp thè eoin|)laint herein as to thè 
defendants and third-})arty filaintiffs and fnrther deinands 
that thè ultimate riphts of thè plair.tiffs ami third-party 
defendants and these «lefendants as between themselves 
he determined in this action and that these defendants 
liave judpnient over and apainst thè plaintifT and/or 
third nart> defendants for thè amonnt of any venliet or 
.indpment, or portion thereof, whieh inay la* obtained 
herein by thè plaintifT apainst these defendants. topether 
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Notice of Hemoral by T\ S. Attorney 

wifh thè cositi and disburseinerits of thè action plus all 
attorneys’ fees and all other costs herein. 

Dated: New York, New York 
September 21, 1972 

LARKIN, WKENN & CUMISKY 
Attorneys for Defendants and 
Third-I’arty PlaintilTs 

(Verified, September 22. 11)72.) 


Notice of Rrmoval by Id S. .\ttorney. 
SUPHKMK COPKT OF THK STATK OF NKW YORK, 

(’dr NTY OK Kinos. 


(ÌAsi’ARK DiOikroio, LPl Tran.sport CoRi*., and 
Pki»si-(’oiw 4, Ine., 


DefetifiatUs ami Third- 

l'arty Plaintiffs, 


af/ainsl 


Kobkf.t (Vk>pkr. 

77i » rd-Pa rt »/ De fenda ni. 


To: 

Larkin, Wrenn and (’uniiskv, FiWjs. 

11 Park Plac;e 
New York. New York 

Please Take Notice that on Janiiary 2, 1972, thè third- 
party defendant Rolwrt C'oop<*r, filetl in thè office of thè 
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Sotice of Removai hy V. S. Attorney 

Clerk of thè United States District Court for thè Eastem 
District of New York, his petition for thè removal of thè 
above-entitled action to thè said United States District 
Court; a copy of such petition is annexe<l hereto. 

A copy of thè petition is being filed with thè Clerk 
of thè Supreme Court of thè State of New York, Counly 
of Kings, pursuant to Title 28, United States Code, Sec- 
tion 1446(e). 

Dated: Brooklyn, New York 
Jan. 2. 1972 

KOBEKT A. MORSE 
United States Attorney 
F^astem Di8t’'>t of New York 
Attorney for Thn- Party Defendant 
225 Cadinan Plaza East 
Brooklyn, New York 11201 
By: /s/ Michael F, Crawfobd 
Assistant U. S. Attorney 





Petition for Removal. 
UNITF^D STATES DISTRICT COURT, 
Eastkrn Dibtrict or Nkw York. 


Oaspark Di(}ioroio, LPI Transport (’orp., and 
Pepri-Cola, Ine., 

Deftndants and Third- 
Party Plaintiff s, 

against 

Kobkrt (’oopkr, 

7 hird-Partu Defendant. 


To thè Honorable Jiidges of thè United States Distriet 

Court for thè Eastem Distriet of New York: 

Petitioner, Kobkrt Cooper, respeetfnlly representi,: 

1. That be ih tiie thini-party defendant in thè above- 
eaptioned civil aetion noA j)ending in thè Supreme Court 
of thè State of New Y’ork, County of Kings, New York 
City, New' York, and that no trial has yet been had 
therein. Copies of all proeess, pleadings, and orders 
ser\ed upon defendant, RoJ>ert Cooper, in sueh aetion 
are attaehed hrreto. 

2. Tiiat thè abo\e-eaptioned aetion is one whieh inay Im- 
removed without bond to this Court i)ur8uant to subaec- 
tion (d) of Seetion 2fi79, Title 28, United States Code, 
for thè reaaons that (a) defendant and third-party plain- 
♦iffs in sneh aetion aeek judgment for damages resulting 
from thè allegedly negligent operation of a moior vehiele 
by third-party defendant; (b) at thè time of thè alle.;„d 
aceident. third-party defendant was aeting within thè scope 
of bis office or employment as an employee of thè United 
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Petition for Removal 

States; and (c) remedy by suit within thè ineaning of 
Bubsection (b) of Section 2679, Title 28, United States 
Code, i8 therefore available to thè <lefenilant and third- 
party plaintiflFs against thè United States. 

3. Attached hereto is a certification hy thè UnittMl 
States Attomey that third-party defendant was acting 
within thè scope of his employinent at thè time of thè 
alleged occurrenoe. 

WHKBKmRK, fH'titioTu r prays that thè alK)ve-captioned 
action now pending in thè Supreme Court of thè State 
of New York, County of Kings, New York C'ity, New York. 
>»e renmvwl therefrom to this Court an«l that it thereupon 
ite deenied a tort action against thè Uniteci States under 
thè provisions of Sc-ction 1346(h). Title 28. United States 
(’ode 

Brooklyn. New York 

TVeemher 2?t, 1972. 

/s/ KOBKKT COOPER 

ROBERT A. MORSE 
United States .\ttorney 
Eastern D'strict of New York 
.•\ttorney for Petitioner 
By: 's/ Michaei. F. Crawford 
Assistant U^. S. Attorney 

(Certified by Robert A. Morse. T)ecenil>er 29. 1972.) 



Affidavit of John J. Wrenii in Opposition to Prtition. 
SUPRKMK COURT Oh’ TFfK STATK OF Np:W YORK, 

('«l'NTY OF KiNOS. 


RflBKIlT ShKRIDAN. 


a(jnin.st 


Pfaintiff, 


(lASPARE I)t(i[OROIO, 1,1*1 I R,\NSPORT CoRP. Rini F*EPSI-COLA, 

Ino., 

Defendants ami 
Third Party Plaintiffs, 

« 

affainst 

FIobkrt Coopf.r and FIobkrt Shkridan, 

Third Party Defendants. 


Stato ol \ow Yorl(, 

Couiity of \pw York, sh: 

John J. Wrk.nn, Immiir duly .«woni, r|<.po.M-.«* and .says: 

1 Fiat Jie is an attorney at law dulv adinittod to praotice 
in tlie Court.s of tlio Stato of NVw York, ami ih a mombor 
of tlie finn of F,arkin. Wronn and Cumisky, attoniovh for 
tlic dofondanth and tliird party plaintifTs’horein. 

I Fiat tliis affidavit is .hul)rnitt(*<l in opposition to tlie 
petition for removai hy tlie United States attorney. 

That tlie Conrt’s attention is directed to tlie caption 
in this matter. wlierein tlie third party defendants are 
Rohert Cooper and Robert Slieridan. That as thè Court 
oan see, thè oaption on thè notioe of removai submitted 
by thè l'tuted States attorney omils Robert Sheridan 
frorn thè oaption. 


s 
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Affidavit of John J. Wrenn in OpposUion to Pelition 

That it Ì8 respectfully submitted that both third party 
defendants were in fact involvpd in an automobile acci- 
<lent under similar circumstances. Robert Cooper was 
tlie driver and Robt'rt Sheridan was thè paHHenger. Both 
were employees of thè United States Food & Drug Ad- 
ministration at thè time of this accident and may or inay 
not have aeted within thè scope of their employment. 

That as thè Court can see from a copy of thè Third 
Party Complaint annexed to thè petition for removai, 
it is alleged that these gentlemen were engaged in a 
.loint venture and in addition to which, Robert Cooper 
was subjeot to thè supervision and control of his super- 
visor, Robert Sheridan. 

That it is respectfully submitted that thè failure of 
thè United States attorney to join all of thè defendants 
in thè petition for rernoval is fatai to his application 
for removai and thè case should he rernanded. 

1 hat a Sunmions and Complaint was served upon 
Robert Cooper on Septemb«*r 2<i, 1972. 

That Robert Sheridan was served with a Summons 
and Complaint on <)ctober 5, 1972. 

That we received and granted a requi*st extending thè 
time of thè third party defendants Robert Cooper and 
Robert Sheridan to answer up to and including Novem- 
ber 30, 1972. That a copy of said stipulation is annexed 
hereto and made a part hereof. 

That we received an answer on behalf of thè third 
party defendant Robert Sheridan dated Octoher 3. 1972. 
That a copy of salti answer is annexed hereto and 
made a part hereof. That to date, we have never re¬ 
ceived any answer on behalf of thè third party defend¬ 
ant Robert Cooper. 

That a copy of thè petition for removel was receivetl 
at this office on January 3. 1973. 


/ 
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StipuUiUnn Extending Time to An-swer, Annexed lo 
Affidavit of John J. VVrenn 

That it Ì8 respeetfully submittHd tliat on it» face tli<* 
pf*tition for n*moval ìh not tiniely itiadf* aiul shoulci 
b«‘ denied. 

Whkukfokk, ycuir dt-poiient respfctt'ully requeats that 
thè wìthiii petition he deiiied and thè case be renianded 
to thè State (’oiirt for fiirlher proceediiififs. 

(Sworn to by .lolm ,1. Wrcnii, .Jaiiuary !♦. 197H.) 


Stipulatioii Kxteiidinf; Time lo Aiiswer, Anncxed 
lo Affidavit of John J. W reiin. 

SUl’REMK COntT OK THE STATE OF NEW YORK, 

C'orSTY OK Kinos. 

[S/-JIE Titu:.] 

1t is HKitEBv STIHI’I.ATKI. tliat tlie tifile for thè third- 
party defeinlaiits Robert Cooper & Robert Sheridan to 
appear and to answer, ainenif or siippleinent thè answer 
as of coiirse or fo inake any inotion witli relation to thè 
siiminons or to thè coniplaint in tliis action, be and thè 
sanie hereby is exteinied to and includine tl,e 30tli day 
of N’oveinfier 1972. 

Dateli ; October 'A, 1972 

DARK IN, WRENN & CUMISKY, Es<is. 

Attori , ys for Tbird Party Plaintiffs 
11 Park Place 
New York, New York 

Kinilly Sijfii and Return Orisrinal. Thank You! 


Aiiswer of Tliird-Party Defendant, Koiirrt Sheridan, 
Annext'd to Affìdavit of John J. Wrrnn. 

SlilMiEME COURT OK THR STATE OF NEW YORK, 

(’orXTV OK KfN(JS. 

[Saks Tnu.] 

I liinl-Uarty l)<-tciulant Robert Slieridaii. as and for 
JiÌK Answer to tlie Third-I’arty Uoinplaint of Third- 
l'arty IMaintiffs liereiii. resp**ftf'illy allefres: 

1. Deiiies knf»wledp;e or ìnforniation siiffìcient to forni 
a belii'f as to eaoli and every alle^^ation contained in 
l’araprapli niimbered “Second” of tiu* Third-l’arty Com- 
plaint herein. 

2. Denies knowlfflt'e or inforniation siifficient to forni 
a bclief as to eacìi aiul every allepation contained in 
l’ara^rrapb niimhered "Foiirtli” of thè Third-l’arty Uoni- 
plaint hereiii. 

d, Denies eaeli aml every alleiration contained in l’ara- 
trrupli mnnhcred “Fiftli" of thè Third-l’arty Uomplaint 
herein. 

4. Denies knowledife or infonnation sntìicient to forni 
a helief as to each and every allesation contained in 
ParaGraph niimhered “Sixth” of thè Third-l’arty (’om- 
plaint herein. 

ó. Denies each and every alleiration contained in l’ara- 
frraphs nuinbereii “Seventh" and “Eifrhth" of li. Third- 
l’arty Coniplaint herein. 

<). Denies each and every allejration contained in l’ara- 
irraph nnnihere.l “.Vinth" of thè Third-l’arty Uomi.laint 
herein. except adniits that plaintifT Robert SÌieridan was 
a passeiiRer in said vehiele which was involved in an 
accident with thè vehiele of Third-l’arty l’IaintifTs at thè 
Ureenpoint Avenue , xit of thè Donir Island Rxpressway. 





27a 


.•itiAwer o/ Third-Party Defendant, Rohe,f( Shertdan, 
Artnered to Affidavit nf John J. Wrcnn 

7. ea«‘}i an<i «‘Vi^ry allo^atioti contai ned in Para- 

grapti numbered “Eleventh” of thè Third-Party Com- 
plaint herein, exeept admits contact between thè two 
motor vehicles at thè (}re<*npoint Avenue exit of thè 
Lonjj' Tiilatul Exprossway. 

H. DenicH cach and every allef;atir)n contained in Para- 
j'raphb numbered “Twelfth” and “Thirtecntb" of thè 
'l’hird-Party Coniplaint herein. 

!>. Denies eacli and ev<Ty alle^ation contained in Para- 
«rapris nimibere<l “Fiftecnth” and “Sixteenth” of thè 
Third-Party ('omplaint herein. 

Whkhkkokk, Third-Party f)efen<lant Robert Sheridan 
«leniand.« judfrment a^ainst thè Thinl-Party F’IaintifFs 
herein «lismisainfr thè Thinl-Party Complaint. together 
witJi tfie costK and disbnr.‘>einent8 of thè action, plu.s any 
atnl all attorneys’ fee.^ and «)ther costs herein. 

Dated: (^iieens, New Vf>rk 
October .'1. 1!)72 

O’I.EARV & O’LEARY 
.■\ttorneys for Tinnì-l’arty r)efen<lant 
Ftohert SFieridan 

nflice and F*. (). .^iFdress: 

^S-14 Sutphin BoulevanF 
.Faniaica. Xew Yorl< 11435 


(Verified hy Stephen W. O'F.eary. October 3. 1972.) 
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Order by Travia, D. J., Dalrd Fcbriiary 21, 1973, 
Grantinp IVlitinii for llrninval. 

UNITED STATES DISTRICT COURT, 

F]astehn DisTRifT OF Nkw Vork. 


(Ja.spark ])i(jioKijio, L1*I Transport Corp., and 1 ^epsi-Coi-a, 

Tm-., 


Defetidant and 
Third Party Plaintifa, 


aynin.st 

iloBKRI ('(K)PER, 

Third Party Defrndant. 

7.'l Ci\. 7 


l'|)oii tilt- Milijoiiii'd cotisciit and tin- third party do- 
iVndant liavin<r niovfd tliis Cnurt hy Nr)ticc of Rpinoval 
and l’«•tition tu rt-ninvc this «-aM' now (»«*ndint' in tli** 
Supn-ni.' Court of tho State of New York. County <d' 
Kintrs. to thè l'nited States Distriet Court, h'.astern 
Disti iet ot New ^ ork. and that it tliereiipou ()<■ deeined 
a tort aetion atrainst thè United States under thè pro- 
visions of Seetion l.'UtKh) Titl.- 2S of thè United States 
( ode and thè said luotion havin^r re<rularl\ eonii' oii to 
he heard on thè 2nd day of Eehruary. I!l72. 

Xow. on reailintr and filinfr thè Xotiee of Ifeiuoval 
• lated .lanuary 2. lf»7:f. thè IVtition of Robert Cooper, 
dat«-d Deeeinlter 2!*. 1972 in support of said notiee of 
reinoval and tlie attorney for tlie defendant and tliird 
party plaintifT havintr nioved to remand tipon thè affi¬ 
davit of John ,1. Wrenn. dat(‘d thè 9th day of .lanuary, 
197.'! in support of said reinand. and Robert A. Morse, 
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Ordr.r hy Travia, I). Datcd Fchruary 21. l'JT.t, 
(ìravfwf/ /‘rtition for Itvmoral 

atforncy l'or th<* third party (Icfondanl. by Lloyd Baker, 
baving appeared in support of said IVtition and Larkin, 
Wrenn & Cimiisky by Jolin .1. Wronn, bavinp appoared 
in o|)p()8Ìfion an«l in support of tlie notice to ronnand 
ami tbo attorneys for tbo plaintiff and tliini partv rle- 
fendant IJolM’rf Sbcridan wbo did not oppose thè mo- 
tion and not liavinp appeared at thè arf^iiment of said 
inf>tif»n ami «lue <l<*liberntion bavinp been bad thereon, 

\ow. on niotion of Larkin, Wrenn & Ciimisky attor- 
m-ys L)i- deL'iidants and tbir<i f)arty plaintiffs berein. it 
is 

Oni»i-.i<Kii lliat thè Letifion tur Iteinoval b<‘ and tbe 
sanie is liereb\ <rranted on eonsent. ami if is furtber 

niuiKiiKi». fbat thè action now iiemlinf? in tbe Supreme 
( oiirt, Kinirs Coiinty be ami thè sanie is hereby reniovecl 
frolli thè said Supreme Court to tlie United States Dis- 
trict Court for thè Kastern District of New York, and 
it is further 

thtiiM!i;ii fhat thè I nited States of America be sub- 
stitiited Hs third party defeiidant in place of Robert 
Cooper: and it is further 

OiuiKi’.Kii that thè third part\ defendant. United States 
ot America, shall have thirty days fr^irn tbe fiate of 
this or<ler withiii which to serve an answer to thè third 
fiarty complaint; ami il is further 

• liuii-.iiKii that iipon sudi transfer thè said action sball 
continue in this court as if oriirinally instituted therein; 
ami it is further 

diuiKiiKi» that thè case sball he «leeinefl a jury case ex- 
cept as a«ninst thè United States of America and sball 
proceefl accordiiifrly : and it is furtber 


Order hy Travia, D. J., Dated February 21, 1973, 
tìranting Prtition far Remnral 


OitDKiiKii that th^ Clerk of this Court, upon payment to 
)iim of tlu* feep provided by law, shall place this action 
upon thè tort jun,’ calendar of this Court in thè same 
position it would hav»- ha<l if this action had beeii com- 
inence<l in this court. 

Dated: Westhury, New York 
February 21. 1973 

A. .T. T. 

USDJ 


(’onsented To: 

Robert A. Morse 

Attorney for Third Party Defendant 
Robert Cooper 
By Idoyd Baker 

l.arkin. Wrenn and Cuniisky 
Attorneys for Defendants and Third 
Party PlaintifTs 
By .lohn .1. Wrenn 
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Supplempntal Bill of Particiilai'H (liiIrrr't^aloripM). 
rXITKI) STATKS DISTKK'T COURT, 
Eastkrn Distukt <)K Nkw York. 


(lA.SPAKK l)l(ilOR(jIO, I,P1 I HANfiPORT CORP., atxi 1 ’kPSI-{!0I,A, 

Ino.. 


DefendatU and 
Third /‘art^ l‘ìatntiffs, 


ar/nin.st 


JÌOHKRT CftOPKR, 

Third l'arti^ l)*-frudanl. 


73 (’iv. 7 


Upoii inforiiiHtioii and hplipf, in a<lditi(>n to thè 
previous allp>rafi„„s in n*»ponse to flernand 7 of defend- 
ant. f)luintifT inakes thè followintr additional alle^ationR: 

rpon inforniation and helief, [daintifT’s ri^iit wrist 
lias dor.ode>.ion to 40 defrrees, paitner flexion to 45 do- 
Krees. this eorn|»are.x to 70 and <i0 degrees on thè nonnal 
left si(ie. i’IaintitT laeks ;> deijrees pronafioii, 10 de(rreeK 
Mipinati<»n. 

Upon inlV.itnation ami helief, piaintifT’s ri^ht ankle 
laeks IO dejrrees plantert1exi<»n. in piaintifT’s left ankle 
he laeks a defjrees f)f eversion. 

Upon infonnation and beli,.f. plaintifT’s left (^reat toe 
is extrernely tender, thè nail is <lefornied and there ìh 
tenderness to |»alpation over thè distai tip. f’iaintiff 
wdl prohahly need a Syrne typt- ainpirtation of this toe 
withiii thè next year, 

l’pon infonnation and helief. plaintifT lias pennanent 
itnpairinent of thè haek and extreniities. l’IaintifT has a 
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Supplemi nial fiill of l‘arfirul(ir.s ( Ivfi rroffntorii's ) 

10% iinj)airnH‘iit of th»- iipptT t'xtreniity <luf to problenis 
with tlu* rijilit w-ist. IMairitifF lias a ')% pcrrnanent par- 
tial disability of tli<* rijirlit ankb*, spcoiidary to tbo in- 
Jury and a 0% pptniancnl partinl ilisability of thè left 
low<‘r extremity. 

|;pon inforinatioii and belief. plaintitT bas a 10% p**r- 
inaiKMit partial di.«ability of thè left lower extremity diie 
to thè ankle anrl foot. 

Fpon infonnation and belief all of tlie aforesaid ad- 
ditional allepatioiis iiivolve periiianetit in.iiiries. 

14A. Krom tliis $21!tr).20 to $.'1100.Oó. 'l’his inerea.si' 
re[)re.sents tlu‘ additional $OI4.4.ó in metlical bill.x. 

Dateli; (^ueeiis, New York 
March 0. 1073 

Vours. etc.. 

O’I.K.XHV iN O’I.KAHV. Esq,s., 

•Vttorneys for IMaintitT 
SS-)4 Siitpbin Boulevard 
•lamaica, New York 11435 

To: 

l.arkin, \Vrenn & ('iimisky, 

11 l’ark Place 

New York, New ^’ork 10(K»7 
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Notice of Motioii to Orcler of Travia, I). J. 

l’NfTFJ) STATKS DISTKKT (’OUUT. 

Fastku.n Disruicr (ik \kw Yokk. 


(ÌArtPARK I)[( ÌK)l;<ilO, l,iM 'l'ilANSPORT ('OKP.,aiHÌ I’KPSI-(!oI,A, 

fnc.. 


Dt'feìulati.t ({' Third l'arty 

IHaintìffs, 


a fin itisi 


Third Partif lìefendant. 


73 ('iv. 7 


Stii : 

I’Ipiisp Tiikt' Noticp, tliat iipoii tilt* amit-xpil Aflidavit of 
St(‘i)}icri \\ . O’Lpnry, Ksq.. diily sworii to tlio 24tli day 
ol May, Ift73. and iipon all thè prior ploadiiiffs and pro- 
<•<■»■< liiifr." licrotoforo had liorcin. tlic nndcrsi>rnpf| will 
move tliis Court at Motion l'art at tlio Courtliousc lo- 
catod at lólK» l'rivado Hoad. Westhury. Xow York, on 
fin- Sfh day of .Inno. lf)73. nt f>:3(> oVIock in tho foro- 
noon of tlial day. or as socm tlioitaftor as counsol can 
Ilo lioard. for an ttnlor ro softliiifr tln- Ordor (.f .Indirò 
.\ntliony .1. 'l’ravia datod F»d)rnary 21. I!»73. so as to 
provido tilt- oaption of tho afxtvo ontit!f<| action to 
arnondod frorn: 
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Soiice nf Motion in KrsettU Ordt'r nf Traiia, D. J. 
l’NITKI) STATKS DISTKICT ('onRT, 
Kastkbn Distuut of New York. 


(ÌA.SPARK DiCìioroio, IìIM Tr.\nsih)rt (’orp. an<l Pk.psi-Cofjv, 

Fne., 

Deff'ndant <i Third Party 

Plaintiffs, 

ay di tisi 

Robkkt (’oOPKIi, 

Third Party Defendant. 

to : 

UNI'I’KI) ST.XTKS DIS'I’RICT (’OHKT, 

Kastkrn Disiisk r ok New York. 


Hobkkt Sherihan, 

dddiìi.^t 


Idaintiff, 


(ìaspare I)i(ìior<jio, l.l’l Tbansport Cokp., atirl l*KPsi-(’or.A, 

I Ile.. 

Defrnod^’ts and Third Party 
Plamtiffn, 

additisi 

Kobk.rt f'(x»PEB and Hobkht Shkiuhav, 

Third Party DefrndatUs. 





i •. » » 
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Natica of Motìon (o Ursettle Orn^r of Traina, D. J. 

togetlier witfi sudi other and further rflief whioh to this 
(’ourt riiay sfoni just and projaT. 

Datf-d: Queons, N**w York 
May 24, l»73 

Yours, < tc.. 

O’F.KAKY & O’LEaKY, FIsqs., 
Attys for Plaintiff, Sheridan 
HH-14 Sntphin Boulevard 
Jamaica, New York 11435 

To: 

Parkin, M’renn A: (’iiinisky, Hsqs. 

Attys for Defts and Tliird Party l’Itt's 
11 l’ark Plaee 
New York. .New York KKK»? 

KotM*r1 .\. Morse. Ks«p 
Atty for r. S. A. 

1500 l’rivado Hoad 
Westltiiry. New York 
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Affìdavit of Strplien W. 0’L«*ary in Siipport of Motion. 

U.ViTEI) STATES DISTRICT (’OURT, 


Fìastkkn Distkk'T oi- Nkw Youk. 


(ìASPAiiK I)i(ìioK<:io, LI*I Tuansport Coup., and Pepsi-Coijì, 

Tnc., 

Defcìuiant <i Third Party 

ì'iainiiffn, 

aqainM 

|{0HKin ('(K)PKR. 

Third l'arfy ììefeudant. 


State of New ^ ork. 

Coiuity of (^ueeiis. ss: 

SiEPHKN \V. O’I.KMìV. i)ein'_' (liilv swoni. deposes hìkI 
says : 

I liiit I ani a nieinlier ot tlie liar of tlie l'nited States 
Distriet Court and 1 nmke tliis Afli<lavit in supjiort of 
a Motion to aniend tlie eaption that ajipeared on tlie 
OrdcT ol .Indire Antlionv .1. Travia dated Fehrnarv 21. 
1!)7.T 

Tliaf yonr depoiieiit's son. Steplien .Ir.. Inni a eonver- 
sation on tlie plioiie witli .Indfre Anthony .1. Travia in 
wliieli .Iiidtre Anthony .1. ’l'ravia sntr;jested that thè niain 
ease, that is thè case in which thè injnred persoli Robert 
Sheridan was sninj; for personal iiijuries airainst (Jas- 
pare DiCiorjrio and LPI Transport Corp.. also he re- 
nioved to thè l'nited States Distriet Court topether with 
th> Third l’arty aetion in whieh LPf Transport ('orp. 
and (ìasjiare DiCiorfrio are hrintrinp: a eau.se of action 
a^ninst Robert Cooper and Cnited States of .\rneriea 
for ideiiinifieation anil/fir eontribution. 
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Affidavit of Stefihffi TI’. O’Lrary in Suppnrt of Motion 

That your doponcnt eonsentod to Judj'c Anthony J. 
Travia’s HUf'fr<‘.stion that botti thè niain action and thè 
Third Party action he transferrerl to thè T^nited States 
District Court. 

That on May 23, lf(73, an attorney from this office 
was aflvi.«ed liy thè Calendar Clerk that thè ca.se of 
Itobert Sheridan a^ainst LPI Transport Corp. and Oa.s- 
pare DiCiorpio was nnf pendine in thè United States 
District Court. 

tt appears that dui* to an oversight, ttie main case of 
Itohert Shi-ridan aprainst tìa.spare Difìior^^io and I^PI 
Transport Corp. was noi includeil in thè caption of tlie 
Order renioviiifr tlie rase to thè T'nitid States District 
Corp. 

In order to rectify this oversipht. your d<*pon(-nt he- 
lieves that thè Order slionld he resettled so as to contain 
thè correct caption. 

I hat no previous application lias hi-en rnade for thè 
relief re<piested herein. 

Whkukkoisk, yoiir deponent respectfully requests tliat 
this Court inaki' and enter an Order pTrantin^r thè relief 
prayed for in thè Xotice of Motion, together with such 
other and further relief which fo this Court inay seein 
just and proper. 


(Sworn to by Stephen \V. O’I.eary. Mav 24. 1973.) 
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Letter From U. S. Attomey to Travia, D. J. 

JDIMr:MF(’:mh 
F. 720758 

July 19, 1973 

Hon. Anthony J. Travia 
United Statesi District Jndpe 
l’iiited States Court llonse 
Fastern Distriet of New York 
Srooklyii. New York 11291 

Hononrahle Sir: 

In accordaiice witli onr conversation of .Inly 12, 1973, 
I ani writinp this letter ii. inninp thè Court that thè 
United States does not intelai to stipulate to tlie removai 
of thè case of liohcrt Sheridan v. (ìaspare Didiorpio, 
etc. frorn tlie Siifirerne Court. Kinps Connty. to this 
Court. In accordance with onr conversation. I reqnested 
that thè niotion he restored to yonr calemlar for Sep- 
teniher 7. 197.3 at 10:00 a.in. I will also move at that 
timi- to ainend tli*- povernnn'iit’s answer so as to includi- 
thè affirmative defenses of Worknien's Compensation ami 
failnre of tlie third-party filaintifT to file a notice of 
clairn pnrsnant to tlie Federai 3’ort Claims .\ct. 

A'ery trnly yonrs, 

HOHFirr A. .MOllSK 
United l^tates .\ttorney 
My: .Michaki, F. Cr.vwkoiu) 
.\ssistant U. S. .Xttorney 

M-: (J’Leary A; O’Leary, Ksqs. 

^S-14 Sntphin Boulevard 
•Jamaica. New York 114.3.5 

Uarkin. Wrenn and Cnmiskv. Fsqs. 

11 l*ark Place 

N(‘W York, New York 10(Ml7 


I 


3!>a 

IVolire of Motion lo Amrnd Aimner of Thirtl-I*arly 
Drfendant, riiitcd Staiow of Amerira. 

UNITK!) STATKS DirmiKT COURT, 

Kast>;k\ Distkict of \kw York. 


(lASPARK I)l(ìl<IROIO. I,IM TkANSI'ORT CoRP., an<l l*KI»SI-(’ot.A, 

fiif.. 

ht'feudnHt and Third-I'arty 

Plaintiffs, 

Uf/ainsf 

l{oitKi:i CfMiPKi:, 

Tìnrd-Party Defendant. 

Civil Action \o, (' 7 


SiRs: 

l’icusc I aio- N’oticc fhat ii|»oii tlii* aHidavit of Michael 
F. Crawfoni. swoni to tlic 2 day of Aut^ust, 1!>73. and 
upoii all tli(* priof plcadinj^s and procccflinp li(*rpin, thè 
undersifrned will tnovc tliis Conri ai a Motion l’art 
thcrcof to he held at Cniti-d Stat<*s Conrthonse. 220 Cad- 
inan IMaza Fasi. Rrooklyn. \cw V„rk. in Conrtrooin 
on thè 14th day of Septeinher. I!)73. at Ul;0(» o'duck 
in thè forenoon or as scton thereafter as counsel can 
he heard, for an order pnrsnant to Ride lóA for leave 
to aniend thè answer of third-party <lefendant. (hiited 
States of America, and to decrn thè proposed arnemled 
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Sotice of Motìov tn Awriid Ansuer of Third-I*arty 
Defrvdant, l'nitcd States of America 

answer attaohed liereto as thf* answer of thè United 
States of America. 

Dated: Brooklyn, New York 
Aupust 2, 1973 

Yours. etc. 

ROBERT A. MORSE 
United State.s Attorney 
Eastern District of New York 
Attorney fr)r thè United States of America 
225 Cadman Plaza East 
Brooklyn, New York 11201 

To: 

O’Leary and O’Leary, Esqs. 

88-14 Sutphin Boulevard 
Jamaica, New York 11435 

Larkin, Wrenn ajid Cumisky. Esqs. 

11 Park Place 
New York. New York KK)07 
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Affidavit «»f Miciiael I'. (".ra>^ford in Sii|t|>ort of Alotioii. 
I^VfTKI) STA'I'KS DISTHIC'I' COIIRT. 

Kahtkkn Distkk t Nkw Yoiik. 

-- 

(ÌASPAKK l)l(it()H<ilO, U*l 'l'UANSPOItT (VlKP., aiui I’kPSI-('OI.A. 

lue.. 

DefimlanI utui l'hird-i'arty 

Plaintiffs, 

at/aui^l I 

IvoHKin CoopKi:, 

'Ihini- 1 'rt rti( I)ef«-ndaut. 

('i\il Action No. 7i-{ (' 7 


State of XfW ^'ork. 

Connty of Kim>:s. >>: 

Mi( HAKi. !•'. ('({AWioiin, hciii;^ Willy hworii. deposes anW 
says; tliat lic is aii Assistant l'iiitcW States Attorney for 
tlie Faisteni District of Nevs York. Willy appointerl ac- 
eorWiiifr to law aiiW actinir as siieli. Ile is faiiiiliar with 
tlie faets iW tlii> case as >tatec| in a file inaintaìneri 
in liis oflice. 

l’Iaintiff, Itolieit SlieriWan. is siiint; WefeiiWant anW tliirW- 
part\ plaintiUs for Wiiniaires he alle^res were caiiseW hy 
tlieir neelijr,'l'hey are siiiiij; thè l’niteW States of 
American for contrihiition niiWer thè theory of iinpIeaW- 
imr a joint tortfeasor in New York piirsiiant to Dole 
r. Itou t 'Iii niiral ( 'ohiitami, WeciWeil }>y tlie New York 
Court of Afipeais in March. Ift72. 

I.eave shonlW he freelv ifiven when Jiistice so recpiires 
to allow a party to anienW its pleaWinijs. 'l’he CniteW 
States o| America seeks len\'e to anieiiW its aiiswer to 
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Affidai if nf Michael /•'. ('raii fnrd in Suiifniif of Mation 

iiifliiiJe tlie aflifinativ** <l*‘fensi‘s i)f VV'orknienV C(»iiip<?n- 
satioii and failnro to fil<‘ a proper iiotic*»* of daini. Jns- 
ti(‘o l{(*quir«-s that loavo he /^ivon tn aniond tho answer 
to indndo tlioso d(*f**nsp.s. 

\ow York iaw is not .sotllod as to tlu* ultimato m''it 
of tlioso (h'fcnsos. Tlio dofcndants ami tliinl-party plain- 
titfs niay woll Ito .su(*c<*sKfnl in tlioir dofonsi* of tim law- 
suit hy Itobort Sli<TÌdan tlins niakint; tliis caho moot. 
I liis ('onrt lias thè <iiiicretion wliether or not to rernove 
tlie prime ca.'^e to this (’ourt. l)i.>jeretion wonld he hcd- 
tei’ serveil hy not rc-movinir thè jirime ea.«e and allowinp 
thè \ew ^ ork Coiirts to reaeh a <‘fmdusion on thè de- 
fensi's ol \\ orkmenV C'ompensation and failiire to file 
a proper notice ot claim hefnre tliis Court ent«*rtnins 
thè issues. 

W HKUKi'oiiK, your deponent respeetfully requests that 
an order he issued pursuant to Ride l.')A Krantinj; leave 
to thè third-party defendaiit. Cnited .States of .\meriea, 
to amend its answer and denyini: thè plaintifT’s motion 
to remove thè prime action tn this Court, and for sudi 
otlicr and lurthei’ reliel as to this ('onrt niav seem pist 
and projier. 

(Sworn to hy .Michael K. Crawforii, .Vuiru^t 2. 1f*7S.) 


I 

i 

\ 

) 


I 
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PropoBcd Amended Ansner of Defrndaiil Pnited Stato 

of Amerira. 

UNfTKI) STATES DISTHUT COURT. 

Eastkkn Di.stuk”! ok Xkw York. 


(ÌA.'^PAKK l)l(ÌK)IU'>IO, I.Ul 'riL\N.><POR'r ('oui’.. aii<l I’kpsi-Coijv, 

Ino., 


Df'ff-n/iarif ami Thtrd-Party 

Plaiuiiffx, 




HoRnn ('(M>PKK, 

Thtrd-I'ariy Defendant. 

Civil .\ction X<i. 7.S (' 7 


Ilio tliiril-party «lotondaiit. I tiitoil Stato.*; of Amorica, 
answorinjr tor Koliort (’oopor. Iiy its attornoy. Rohort A. 
ISforso. Unitod Statos .\tfonioy for tlio Knstorìi Distriot 
of Xow ^ ork. in an^worintr Ilio lliir<l-parl\ plaintilT’s ooni- 
filaint. ro.>ipootfully allofrof-: 

h I ICS I ; Dciiio.*- kiiowlodfio or inforiiiatioii .>;uni(*iont 
lo forni a Itoliof a.** fo fho allouation.*; oontainod in para- 
f^^apll^ ■ l‘irr»t and “k oiirtoontli" <d’ tlio ooinplaint. 

Sh(O.XI); .\dniits tlio alloi'ations oontainod in |)ara- 
trrapli.*; “Sooond”. "Tliird". ••Kourtli". "Kipditli". “Xintli". 
“ I ontli and "Klov'ontli” of tlio ooinplaint. 

MURI): Donio.*; ouoli and ovory allof^ation oontainod iti 
jiarauraph.*; “Fiftli". “Sixtli". “Sovontli”. "Twolftìi". “Tliir- 
toonth". “Kiftoontli’' and “Sixtoontli" of tlio ooniplaint. 
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ì^rofioscfl Amimlcd Aìisivcr o/ Dcfctidant l'nited States of 

America 

As ANI) KOR A FIRST SKPARATF. ANI) COMPLF.TK AFFIRMA- 
TIVK DKFKXSK, THIRD-PARTF DKFENIIANT AI.I.Er.F,S : 

FOUIìTH: Wliatpvpr iiijurifs and damat'ps plaintilT 
sustaincd as a rcsult of thè allcfied aeciilcnt were oaiised 
sololy hy tlip failiin* of (ìasparo Di(ìiorpio. LPI Trans- 
Dort Cor|>. and l’ppsi-C'ola, Iik*. to «‘xorcisc diit* care and 
(idi^ence, ami hy plaintiff’s eareles.sness and negligence, 
witi.out any negligence on thè part of thè tliird-jiarty de- 
fendant eontrihiiting thereto. 

As and FOIì a SKIONII SKPAI’.AIK AM» COMPKKTK AFFIRMA- 
TIVK OKI KNSK, TU Mtll-PAR TY IlEFENIiANT AM.KOKS; 

FII'TII: Defemlaiit. l'nited States of America, its agen- 
eies and einployees, oxereised due care ami diligence in 
all thè niatters alleged in tln- eoinplaint heridn. and no 
act or failnif to aet of tlx- »lefendant or any ageney, 
or •‘iiifiloyoi’ of thè dcfomlant was thi- proxiinate cause 
of any dainage, loss or injiiry to thè plaintifT. 

As AM» K»l! \ IIIIRI» SI-.PVIiA’l'K AM» COMPI.K'IK \KFIRMA- 
■;l\i; IiMKNSK, THIIÌI»-P\H'IA l»KFKM»ANT AI.I.K.OKS: 

SlX'ril: That ptirsiiaiit t»» 'Pitie 2S. Tnited States 
Code 2(>7!l(h). Hohert Cooper is not a proper party to 

♦ his lawsuit and thè Fnited States <»f America shoiild 
he siihstitiited in place of Uohert Co(»per as thir'-pnrty 

• lefemlant. 

As ANI» FOR A FOfRTH SKPARATK ANI» COM IM.F.TK AFFIUMA- 
■IIVK OF.FKNSK. THIRK-PARTY IlF.FKNOANT AM,K(:f:s; 

SEVHN'PII: That plaintifT, Rohert Sheritlan. is covered 
hy thè Prederai Plmployees Compensation Act and any 


7 
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l’ro/josdì Ami‘v>ì<'(] Ausu i r tif Dcfeudant l'ìtitefì Siatc.'< nf 

Avirrica 

claini hy liiiii a^rainst liis «‘niployc»' is, tln-roforc, lìarroil 
an<l ariy flairn l»y a joiiit tortfoasor in alno barrcd. 

As ANI) KOIt A KIKTM SKPAKATK ANI) COM l'I.ETT-: AKFIHMA- 
TIVK DEKKNSK. •|‘ll IliD-PAI’.TN PKKI'.NDANT Al.LEfiES; 


KKìiri'll: Tliat ufitlicr plaiiitHT nor thiril-party plaiii- 
tifT has poniplicfl witli fin* tcnris of tlip Federai Tori 
Claiiiis Aef in filinp: a firopi-r notiee of claim af^ainst thè 
l’riifed State> of Arneriea and tliis snif in. tfierefore. 
harrefl. 

Whkhekokk, tliird-paity <lefen<iant. l’nited States of 
America, demands .jud'rineiit ilisini.ssintr thè eoinplaint of 
ttnrd-parfy jilaiiififT lierein a^rainst it tof»ether with 
thè eosts and <lisl)iirnenienfn of fhis action, ami for mieli 
oflic*r and fnrther relief nn fo tliin f'oiirt ina> seein Just 
and proper. 

I)at<‘<|; Hrookl\'ii. .\’e\v N'ork 
Aiiiriist IMT.'l 

itOltFiri’ A. MOKSK 
l’nited States .\ttorney 
Kastern District of New York 
Attorm-y for 'l'hinl-Party Defendant 
lenite)! States of America 

220 Cadman IMaza F.ast 
Mrookl>n. N’ew York 11201 
Sy: Michaki. F. ('rawfoiu) 
Assistant F. S. Attorney 


4Gf. 

Aflidavit €ìf John J. Wrenn in O{)po8ition to Motion. 
TNITEO STATES DISTKICT COUKT, 

EAf5TRRN DiSTRICT OF Nf.W YoRK. 


Ropert Shkridan, 
agatnst 


Plaintiff, 


Oasparf; DiOioroio. LPI Transport ('f)RP. and ì*ei*si-('oIw^, 

Tnc.. 

Defemìani.s and Third 

Parti! Plaìntiffs, 

agaitiM 

Un’ITkh States ok Amkrk a and Koberi Sheki|)ax, 

Third Party I>f‘frndants. 

7‘^ rw. 7 


State of New York, 
roiinty of New York, 

John J. Wrenn. I>ein>r duly sworii, dc|«tE» s and says : 

I hai I ani a inenilier of thè fimi of l.arkin, Wrenn and 
Cuimsky. attorneys for Defendants and Third l’artv 
F’IaintifTs. 

I hai tliis aflidavit is Mihinitted in opjiosition lo thè 
motion hy thè Third Party Defendant l’nite.i .States „f 
Ameriea. 

Tliat thi.s ease eoneerns itself witli a cause of ad ioti 
for ftersonal in.juries hy Roh.-rt Sheridan which allear,..IK 
<>cdirred on Deceniber 22, Ht7l wlien he was a pass.-nner 
in an automobile oimrated by Robert Cooper and owned 
by thè rnitwl .States Oovernment. wliic), was insolv.-,) in 







.iffiitiiill ni Jnìiti ,/. W’niin IH ()/i/Hi'-ifimi tu Molimi 


an acddent oii tlic Lonj? Islaiid Kx|»r<*.ssvvay with a iiiotor 
vchicle operateci hy (ìaspan* Ditìiorgio. 

Tiiat issile was joiiieci in tiie inaili action l»y service 
of aii Answer in thè Supreme Court, Kinus (’ounty ori 
.July 1!>, H»72. 

Tliat a thinl |«uty action was comincuiced liv tlu- sei-v¬ 
ice of file third party sununons ami coinpiaint on Itols-rt 
Coo|)er on Septemlier ■>('>. Ift72. Tiiat Kohert Sheriilan 
was served witli a siinimons and coinpiaint on Octoher 
ó. lf»72. That an Answer was interposed on liehalf of 
tlu- third jiarty defendant Hohert Sheridan on Octoher 
•‘1. lf>72. That a copy of thè {letition for reniovai was re 
ei'ived on .lanuarv .'5. l‘»7;i. 


That on Fehruary 2. 1!>7:5, we appc-ared hefore .Jndn. 

I ravia and arpiie.l thè niotion. Mr. Itaker a|)|)eared on 
helialf of thè T’nited States of America and thè attorney 
for thè plaintifT Holiert Sheridan did not ajii.ear. 

That after artrument. tlie Court made impiiries as to 
whetlier or not we limi any ol.jection to thè entire mat- 
ter. tiiat is tlie inaili action and tlie iliird parte action 
»HMnK reniove.I to tlie Federai Court. Tlie Cnite'd States 

attorney and yonr aHiant hoth ..I that thè entire mal- 

ter shoiild he removed to thè Federai Court. 

That thè attorney f.,r thè plaintifl’ was not pr.-.<ent. 
Mowever. iif.oii inforniaion ami helief. thè Court con 
tacteil thè attorney for thè ,)laintiir ami he also consenPsI 
o thè reniovai. all parties feelinir that it .. in 

... ...... 

K.ie 

tried tom'ther. 


... ... ^ 

rrof That as thè ( oiirt can .see. thè consent order 
... ... ... 
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A/Jitltii il of John J. Wii iiit it. <ifjiio.yllOlii lo Mntioii 

(leoined a jury case i*xp^‘pt as against tlip riiitod States 
of America. That it is certainìy obvious liasid upon thè 
stipnlation in open court as well as tlie consent order 
tliat thè rniled States’ Attoriu'v’s oiVice eonseiited to thè 
removai of thè entire matter. A copy of thè order with 
notice of enti*)- was served upon all t'urties on Aprii 11, 
1973. 

Tliat subsequent thereto, \ve received an .\ns\ver fiom 
thè United States of America and as thè Court will note 
frolli thè caption. it reflects thè stipnlation entered into 
that thè entire matter had been remove*! to thè Feileral 
Court. 

That Oli August 3. 1973. \ve received a Xotice of .\io- 
tion and Memo of Law froiii thè l’nited States’ Attor- 
ney’s oflìce. wherein they seek aii order for h'ave to 
amend thè Answer to thè third party eomplaint. That 
they bave oii their owii auieiuled thè «•aptioii and from 
various eoiiversations had vith thè Assistaiit United 
States .Xttoriieys. they iiow do riot want to agree to try 
thè entire matter in thè Feileral Court. 

We are in receipt of a letter dated August 24. l‘>73, 
where tlie I nited Stat»"s' Attoriu’v's ofliei* indii'ates thè 
intention to \vnthdra\\ thè motion to ehaiiire thè wording 
of thè proposed .\nswer. 

That it is respectfully submitted that thè letter «iated 
.\ugust 24. 1973 iuflicates that thè matter is to lie “un- 
tangled”. 

That it is respectfully submitted that then is no con 
fusion as to what was actiially renioved. ft is clear and 
thè Court records wdl! indicate that thè entire matter 
was removed to thè Federai Court iijion consent of all 
parties. The apparent confusion in thè mind of thè 
T nited States Attorney results from thè plaiiitiff’s mo 
tion and thè plaintifT* has advised me that thè motion 
was macie because of advices he received from thè Clerk 
of thè Court and not from any misiinderstandinir as to 
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Lt'Urr l-'nitn O'I.raiif ami 07w'«/)/ tu fiomirafilr 
A ut homi ,/. Traiia 

nxactly what tlu* .statua of thè evase is. i ani sure that 
after thè Court has reviewed thè affidavit «ubmitted tiy 
thè attorney for thè plaintifT, that all iiarties will see 
that there is no ditlicnlty to nnfan^rlo and that thè ordy 
fnrther steps neeessary would he for tlie Tnited States’ 
Attorney’s offiee to niake whatever niotions he eleenis 
appropriate and then liticate thè varions issiies. 

Whkbf.kork, it is lespeetfiilly suhniitted that thè within 
niotion he denied and for sneh other anel fnrther relief 
as this Court niay fleeni .just and proper. 

(Sworn to by John J. Wrenn, Aipriist 2b. lf»7J.) 


f.eller I roiii O 1,4‘ary and () l/eairx ti» lioiioruble 
V:illi'>n> .1. Travia. 

O-LKAHV A.\T) trCKAKV 
Attoiinkvs ai I.aw 
ss .14 Sutpliin Mouh'vani 
.(aniaiea, .\e\v York II4.‘ffi 


<>l.ynii)ia 7-.')747 
<>l.yin|)ia 7-.")!4.‘5 


Au^nst :{((. 1P7J 

Honorable Anthony J. Travia 
Tnited States Distriet .liidjre 
East.*rn Distriet of New York 
22.') Caehnan Plaza Rast 
Mrooklyn. .New York 11201 




Ijfttrr l'rom O’I^earif and O Lfari^ to f/onorahle 
Anfhanti ./. Trai la 


Ro: (ìaspan- iJi(jiorf;no v. Cooper 
Civil Action \o. 7.'? C 7 
Olir File 4207 

Dear JiirlRe Travia: 


On Aufpist 24, l!>7.‘t your Monor received a letter troni 
tlie Lniteil States Attorney with ret'erence to thè ahove 
matter. 'l'his letter seenied to imply tliat our finn was 
confuseli as to thè status ot this case, in whieli we repre- 
sent piaintitT Hohert Slieridan. The piir|»ose nf this letter 
is to respond to those allofratimis and to set thè reeord 
clear. 


Sornetiine in Feliniary 1!»7.‘! Stephen O’Learv. .Ir. ad- 
vised this Honorable Court that onr finn eonsentiMl to 
thè reniovai of thè niain action to thè Federai Court. 

Thereafter our finn was under thè iinpression that thè 
entire action had heen reinoved to thè Federai Court. 
Jtowever. ujion checkiiiK thè Court records. onr finn was 
advi.sed hy thè clerk of thè Court that oniy thè third- 
pflrt\ aotioii }ia<l r<*ìiiovof|. 

Prior to thè tiine that onr finn ehecked thè Court ree- 
ords in thè Federai Court, thè case inni heen calhsi for 
a pretnal conference in Su,.reme Court. Kin^s Conntv. 
At this time we advised thè Court that thè case had heen 
renioved to thè prederai Court. 

Wheri we later leanied that thè Court iwords in tl.e 
Federai Court did not reflect thè reniovai of thè mairi 
action to thè Federai Court, we iminediatelv made a 
niotion ,n Supreme Court. Kin^s Conntv. to nestore thè 

protect thè mterests of our client in thè event it did in 

-.. 


I 


I 

I 
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Lcttcr l'rtmi O'Lfarii and O Liary to Honoralde 
Anthony J. Trai ia 


Thcre is now a motion pending befon* your llonor to 
remove thè main action to thè Fe<leral Court. At thè re- 
quest of thè United States Attorney we have adjourned 
thè motion in Supreme Court. Kin^s County, and have 
agreed fhat wc will adjourn said motion unti) your 
Honor has dwided whether or not thè main ac tion shouhl 
he rernoved to thè Federai Court. In thè event your 
Honor does decide to remove thè main action to thè 
hedera) Court, we will withdraw our motion in Supreme 
Court, Kings County. Uowever. in thè event your llonor 
decides not to remove thè main action to tlie Federai 
Court, we w.ll then proceed with our motion in Supreme 
Court, King.« County. 

In thè event your Honor deci.les to remove thè main 
action to thè FiHleral Court ami have thè entire ea^e 
tned in thè Federai Court, we would join in thè re- 
quest of thè Uniteci States Attorney that a j.retrial con- 
IPrence he held m thè ahove matter. 

ThaiiK voli tor your fiatience and attention. 

lti‘s|M-etfully yours. 


S\V( )l^ :mg 

CC: Itohert A. Mor.se. K.m|. 
I nited .States .Attornex 


STKPIIK.V 


\V. O’I.KARV 


Carkiii. Wreim A: Cimiisky. K.^is. 

Morge Variiu'r, Esq. 

Kegional Attorney—Region fi 
Oepf. c»f Health. Education & W'elfare 


/ 



52a 


Stipiilalinii to Kriiiuvul. 

UNITED STATES DISTRICT COURT, 

Eastern Distrkt of New York. 

[Same Title.] 

Tt is STipm,ATEi) that : 

(a) Wlipn thp fort action in thè New York Stale 
Supreme Court. County of Kinps, Index Number 
23275/]f)72 was renio\’(*d under tli<- prox-isions of 28 I^. S. 
C. ^^2fì70(d) and 1442: 

(1) thè United States Attorney. Eastern Dis- 
ti-icf of Xcv. York, actiiitr under _'s ( •. K. i;, 

as fili- delaj^ee ot llie Attorney (ìeneral of thè 
Unite<i States, and followinp tlie j)rocdures in 28 
I . S. C. §144(i, removnl ‘he entire ca.se under 
Index No. 2.32275 1972 tr he United .States I)is- 
triet Court. Eastern Distnct of New York, with no 
part ot thè aetion remaininfr in thè State Court: 
and 

(2) Die 1 nited States of .\iueriea was sul)sti- 
tiited as a third party defemlant for thir.l party 
defendant Rot.ert Cooper who had heen eertitied 
hy thè United States Attorney. Eastern District of 
New York, as aetinpr witliin ttie seop<- of bis em- 
plo\nuent as an employee .d’ thè Ujiited States 
whde operatinpr a motor vetiiele involve<l in thè 
ineident frorn whieli this aeti<ui «lerives: and 


i 



StffjulfttItili (is td Ut min al 

(3) Tilt* oaption of th«* romovotl cas»- after thif 
sabntitution now roads : 


ItOBKRT ShKRIDAN, 


(iffahist 


Plaintiff, 


(jASPARf; DiOioRcao. IJ’I 'rK.\xsi-ftRi Cori-, ami Pki*si-(’om, 

fne*., 

Ih fewìniit (f Third-Party Plaintiff.s, 
nyainst 

1 NirKi) Statks ok Amkrk a uiifl |{()ijKKT Shkridan. 

T h 1 nì-Pa iti/ De fi' mìa ut.^. 




(4) I h<- ac'ion is <l*-sitrnatc(l a> a jury non 
oxeopf as ro Ih,, l'riif..,! Staf,- of Anxrica’: ami 

(b) Tho I Ulto,i Statf.v of AnicriiaV Motion to arnomi 
Ita answor is withdrnwii vitlioiit prcjnflioo. 

Datf-d: Hrooklyii. Xow Vork 

.‘^•■ptoiiihcr 20. 

itoHKirr A. MORSI-: 
rnitwl States Attoiney 
b:asterri Distriet of X.-w Vork 
Attorney for Tnited States of Aiiieriea 
and Thif.l Party Defemlant Robert 
Slieridan 

22Ó f’adinan F’iaza East 
Rrooklyn. Xew York 11201 
Ry: George FI. Weleer 
Assistant r. S. Attorney 
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Stipulatian fl.s io lU-moial 

Ol.EARY ANI) O’LEARY 

Attornpye for PlaintifT Robert Sheridan 
88-14 Sutphin Boulevard 
Jainaica. New York 11435 
By: s Stkphkn VV. O’Leary 
A meìnber of thè finn 

LARE IN. WRKNN. & CUMISKY 

Attomeys for Defendants and Tbird- 
Party PlaintifTn 

11 Park Plaee 

New York. New York 10007 
By: 8/ John J. Wrknn 
A ìnejnl*er of thè finn 

l)ate<l : Brooklyn. New York 
Oetober 10. 1973 

8 ANTHONY .1. TRAVIA 
United States District Jud^e 
Eastern Uistriot of New York 


Alluder «if I iiìUmI SluteM *>f Aiiit>ri<‘u to 

Tliinl-I*ai*ty ('onipluiiit. 

UNITKl) STATKS DISTKKT COI KT, 

Kastkrn District (»k Nkw York. 

[Same Title.] 

I)f*tt;ndant, I States o|' America, aiiswerinp thè 

third-party coinpiaint })y its attorney, Kobert A. Morse, 
Tnited States Attorney f'or thè Kastern District of New 
York, respectfully shows to thè (’<iurt and allef^es: 

1. Denies knowleci^e or inforniation siitTicient to forni a 
lieliei as to each and every of paratjrapfis 

First and Seconrl of tlie conijilaint. 

'2. Denies ea<di and every alle^'ation of parattraphs 

h'ifth, .Sixtli, Seventh and Kifclith. 

d. Denies thè allegatimi of parat'raph Ninth that Kobert 
Cooper is a thinl party ilefendant. ami ailmits thè other 
alle^ations of said ParaGraph. 

4. Denies thè allefrations of [laraKrajih Kleventh, exe“pt 
adinit that thè two vehicles were in contact on flie day in 
(incstion. 

•). Denies each and every allegatimi of |iara^raphs 

Iwelfth, Ihirteenth, Fifteenth and .Sixteenth of thè coni- 
jilaint. 

As ANI» KOR A (OMI'I.KTK, S»av\K\TK AM. AKKIRMATIVK HE 
FENSK 

'». l’he accident in (piestion was caiised solely and com- 
Jiletely by tlie nejrlipence, carelessness and failure to 
exiTcise due care and caiition on thè part of thè Defend- 
ants and Thinl l'arty PlaintilTs, and their atrents, ser- 
vants ami eiiiiiloyees, ami was in no way caiise.l or con- 


.ìhski’i nf /h‘f<n/l(nil, f’iiilfri dì Amtrica to 

Tìni fl-l’in h) ( 'uni[titiitif 

trilmtfd to Ity tlu‘ «U'IiiKlanl, l'iiitcfl StHtrs of Aiikmìcjì, 
or it^ af'oiits. stTvaiils ami ciniiloyofs. 

Wheiikfork, thè tliird jtarty (iefemlaiit, rnite<l States 
of America, demands .jud^mciit dismissiiifr thè third [)arty 
coniplaint, topether witli thè costs and dishiirsements of 
this action. 

KOliKKT A. MOKSK 
United States .\ttorney 

.\ttorney for tln* Third Party Defendant 
liy: s/ I,u)Yii n. Iìakeh 
Assistant P. S. Attomey 

To: 

l,arkin, VVrenn ;iml Ciimi.'^ky 
Attorneys for Defemiants, 

Tliird l’arty Plaintifl's 
11 f’ark Piaci' 

Xew York. X. V. KHMlT 

O’Leary and O’Leary, Ksijs. 

Attorneys for PlaintilT, 

Robert Sheridan 
«R-14 Sutphin Mlvd. 

•Fainaica. X. V. 11 Ttf) 


.')7a 

(ifiirral |{iili‘ Slalriii**iil. 

rNMTKI) STA'I’KS DISTUIC’I’ COIIIil', 

Kasikkn Districi oh N’i.\v York. 

[Same Title.] 

Statement de materiai. kacts as io wiiicii thk.re is no 
OEN l'INK ISsrE TO HE TRIED. 

Tlicro is no irciiiiiin' issile as to tlie t'ollowinir iimferial 
facts. 

At all tinies perfini'tif to this case; 

1. Holiert Cooper was an eniployee of th'- l’iiit<'<i 
States, 

'2. Koliert Sheiiflaii was aii eniployee of tlie l’niteil 
States. 

Koliert Cooper was operatiii^r a niotor veliiele. 

4. 'l’iie niotor veliiele lieinjr operateli liy Kohert ('ooper 
was a i niteii .States irovernnient niotor \e|iiele. 

.). Holiert Cooper was aetinjr witliin thè .-eope of his 
eniployinent. 

♦ i. Holiert Slieridan wa> aetini' uitliin thè >eope of his 
eniployinent. 

I. Kolierl .'sheridaii had iioi'nntiol n\er UoheiT ('ooper. 

s. Kohert Sheridan had no eontrol o\er thè iroeern- 
nii'iit niotor vehiide. 

!». Dohert Sheridan wa.s iiot |{ohert Cooper’s .super- 
visor. 


10. l{ohert Sheridan had no sii|ier\isory jHtwer over 
Kotiert Coofier. 



(iint'ral ItiiJi- iK.h.S.Y.) //) Stnirmfìil 


11. Kobt'rt Sh«'ri<laii liad no voicv in tixiii>r tlie mute 
of thè govprninent niotor vphiplf*. 

12. Robort Sbpri<laii lia<l no voic«- in chanjfiiij; tlie 
routp of tlip ^^ovprnincnt vohiflp. 

Id. All PXfM*nses ot tbo u.sp of tbc irovprninpnt vhIiìcIp 
wprp borile by thè jrovernnient. 

14. Robert .Slieridan dii! not pay an> sbare of tbe auto¬ 
mobile trip. 

it 

15. Robert Cooper did not pay any sbaie (d’ tbe auto¬ 
mobile trip. 

Iti. l{obert Cooper and Robert Sberidan were not en- 
KaK‘‘<l io a .joint venture. 

Dateli: lirooklyn. New ^'ork 
Xoveuiber !•. I!>7d. 

RDRKRT A. MtiR.SK 

Cnited States .\ttoruey 

Kastern Distriet of .New \Ork 
.\ttorney for Cuiteil Stat<-s and fed- 
enil defendant Robert .Sberidan 
22.") Cadman l’Ia/.a Cast 
Mrooklyn. New York 11201 

(212) 5!K;-.5700 
Ry: (ìKoKiiK II, W'ki.i.kr 
.\ssistant Cnited States .\ttoniey 
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Nc)tic<* «if Molion liy Unitoti Slutrt« to Servo an Amondotl 
AiiMwor, Purtial Siinimarv Jiid^niont. ole. 

UNITED STATES DlSTHKT (’OUKT, 

Eahtkhn Distrkt ok Nkw York. 

[Sa.mk Titi.k. ] 


SiBs : 

PloaM" J’ako Notioo fliaf tlio l'iiitod Slato^ will movo 
tho (’oiirt to ho hol<l at Courtroojti NTiiuIht !h Uriitod 
States (’oiirthouso, 220 Cadmaii IMaza East, Brooklyii. 
New York 11201, on tho 14tli day of Dooomhor, 197:1. at 
10:00 A. .M.. holoro tlio lloiiorahlo .\nthony .1. Travia. 
Uniteti Stato,' Distriot .Iiidtro. tir as soon thoroat'tor as 
fonnsol fan ho hoartl. for 

an orilor iintlor F. |{. (’iv. F. l'ila) for loavo tif thinl 
party tlofontianl I nitoil !^tatt-s tif .Xnit-rioa tti aniontl its 
answer: ant| ftir 

partial siiminary jiiil^rinont iinilor F. B. ('iv. 1’. .'lO on tho 
hasis that thoro is mi fromiino issilo as to tho faots listetl 
on tilt attaohoti (ionoral Rido (E.D.X.Y.) 9(p-) stalo- 
mont. ami tho jriiv'ornmt'iil is ontitloti tti a .iml^iiont in its 
favtir tiii thoso points as a mattor tif hiw: ami for 

an onlor tti ilismiss Rohorl Shoritlan a.' a 'rhinl-l’arty 
dofentlant ftir oithor tif tho ftillowintr roasnns: 

Rohort .Shoritlan was mit oMpra^fil in a joint ven¬ 
turo with. mir tho suporvisor of, nor in control tif 
Rohf‘rt ( oopor, tlio oporator tif tht- ^tivornment vo- 
hiclo. as allopetl hy tho thinl-party plaintifTs. 

or 

tho tliird-party jilaintilTs sook ctintrihution tir in- 
«lomnity for dnmapos for personal in.jury rosultintr 
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Satiri- af Motton bif l nitrii Statr.s tu Srrvr ati AmrniìnJ 
Ansu'rr, Pnrtial Sunimary Juflffmrnt, rtc. 

froin tiie ofK.-rati'^.n of a motor vehicle, allegodly 
caus(HÌ by th«* nogligont act or oniission of Koliort 
Sberidan. an oniployee of thè Government while 
aeting wittiin thè seopt* of liis employinent, and 28 
U. S. C. §2(570(a) makes exclusive thè remedy 
against tlie United States provided l)v 28 U. S. ('. 
§1045(b): and for 

an order arnendinp tlie eaption to read : 


Koukrt SHKRinAX. 

Plnintiff, 

nqainst 

(ÌASI'ARK I)i(iioR(a(>. I.l’l 'l'iuvsi'dUT (’oKi'. and Prest (’oi,a. 

Ine., 

Ih fi iiihiiit.' limi Tliii il-l‘iii t>i Plnìiililf>, 
iiifninst 

(’xiTKii Statks ok Amkrk a. 

Thini Partir Hrfnndant. 





botici' (tf Mdtioii hif ( nitcd States tu Seri e an Aineiuled 
Aiìsu'er, l’artial Sunimani .ìutlfjment, etr. 


and for, 

sudi othcr and furtluT rcliof as to this Court may oon- 
sider just and propor. 

Datod: Hrooklyn, New York 
Novejiiher !), 1!»7H 


To: 


Voiirs, ete.. 

ROBKin' A. MOItSE 
Unitf'd States Attorney 

k'.astern Distriet of Xe',- York Counsel 
for Lnited States anf. tfurd-party fed¬ 
erai defenilant Rolierv Sheridan 

‘JU.'i (’ailiiiaii l’iaza Cast 
Mrooklyn. New York 11201 

(212) riOfl-óTtMl 
Ry: tìKoROK 11. Wi;i.lkk 
Assistant T'nite<l States Attorney 


I^arken, \\ remi and ('lunisky 
11 Park Plaee 

Xew York. New Yi.rk l(KM»7 

ff’Leary and O'Leary. Ks(|s. 
H8-14 Sutjiliin Boulevard 
.raniaiea. New York 1 M.'k') 
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AfTuiavit of John J. Wronn in Oppowlion to Motion. 

rNTTKl) STATKS DISTHICT l’OUKT, 

Kastern Distrkt oe New York. 

[Same Title.] 

Stato of New York, 

County of New York, .se: 

John J. Wrenn. heiiip <hily sworn, deposee and .savK; 

That he i» a iiieriiher of thè finn of Larkiii, Wrenn and 
(’uinisky, r‘].sqs., attorneys for tfie <iefendant.'i and third- 
jiarty plaintilT.< lierein. 

Tliat thi.'i iifTìdavil i.s in oppo.vition to thè motion of 
thè tfiird-party defendant. f’niteil States of .Xim'riea, 
whieh seek." an order; 

a. amendin>r its am^wer to interpose aflinnative de¬ 
ferì ses : 

h. j'rantiiijr snmma' v jndjnnent : ami 

e. disinissiiifr thè ai'tioii a.s to ifoliert Sheridan a." a 
third-party defendant. 

I hat thi.s ea.se e()m‘ern.s itsell \\ itfi a eaii.se nf action 
h> thè plaintifT ffoliert Sheridan whereii. )ie elaini.s tliat 
on VVe<lneHÌay, Deeeniher ‘22. 1!»71 at or ahoiit 10:.'{0 a.ni.. 
Ile was a fia.ssentrer in an antonioliile ojierated hy Itohert 
( ooper and owned liy tin I nited State.s (ìovernment 
wlieii it was involvefi in an aeeident on thè Lon^r IsIam! 
Kxpressway. 

The jilaintifT was invoKed in an aeeident witli a \e- 
liiele owned hy ld*l Transportation Corp. ami operateli 
hy fìaspare I)i(ìior>rio. 

Flint issile was joineil in thè inaili m-tion hy servire 
of an ansxier in thè Siiiirenie Court. Kini:.' Coinitx on 
dnly IH. 1H72. 




(i3)i 

A/Jitlanl ut ,/iihn ./. W’iriin in mn hi Mutinn 

I y at'tioii was coniiiienctMl a^uiiint gov«*rii 

iiifiit cniiiloyt'cs. Tfh- acf tlu* KOv»‘rimu‘nt n*fcrs to ^jamkh 
of “(?xchisiv(- lìaitility of tli*- Statt's”; it is silont 

as to tlu* liahility of povortmicnt <‘iM|)loyef‘s. 

l’hat a thinl-party aotioii \va« l■onlItl*‘Ilc«“r^ l»y tJio sorvico 
ol a third party siimiiioiis and foinidaint oii Kohcrt 
( oop< r f)n Sopfciiila^r 2ft, 1!)72. 'l’iiat Kolx-rt Slicridaii 
was sorvoli witii a tliird party siiniiiions and ooiiiplaint 
on Octolior ó. That a oopy of a Potition for l’o 

nioval \va> roooivod on .lannaiy d. I!)7i!. 

I liat thi* I nitod Statos, two yoars aftor tlio aooidont, 
sooks l<“avo to anioni! its answor to intorposo adirinativo 
dofonsos. 'l'iint tlio Conrt’s attontion is diro<-tod to tiio 
tart tiiat no roason is jrivon for tlio imroasonaiilo dolay 
in sookin^ loa\o to aniond and as is olivions. if Ioavo 
woro prantod at tliis lato dato, tliis woiild work a sul. 
stantia! projudioo on tlio dofondant. 

l'Ilo Coiirt’s attontion is dirootod to tlio faot tliat a 
prior nn.tion was inailo on Aiimist 2, 1!17.‘{ and withdrawn. 
'l’Ilo prior iiiotion ossontially intorposod a dofonso l.asod 
iipon tlio Fodoral (’oniponsation Aot. in addition to wliioli 
anotlior dofonso was intorposod «lioroin il was allofr).»! 
tliat a notioo of olaini at:ainst tlio l'Tiitod Statos was not 
tìlod and tlio siiit was tlioroforo l.arrod, 

Tliat asido froni tlio faot tliat (h m. roa.-on is irivon 
lor tlio miroasonal.lo dolay; and 12) tl.at no now faots 
aro allotroil to liavo dovolopod. it is lospootfnlly siil.niiftod 
flint tho aniondiiionf, in addition to l.oinr. pròjndioial. Iias 
no iiiorit, Itasod iipon tlio aliovo. tlio thinl-party dofond- 
anl has waivod or in any ovont slioiild ho ostopf>od lo 
niako any olaiiii with ro^'ard to a dofonso of ooniponsa 
tion. Apparojitly. tho thinl-party dofondant has waivod 
;f- olaim as to tho failnro to filo a notioo of olaini. 

Ilio first dofotiso is inadoipiafo and tho thinl-party do¬ 
fondant shoiihl ho roipiirod to stato in wliat rospoot tho 
third-[.arty ooniplaint fails to sfato a i-anso of aofion. 
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Affiitavit i)f John J. Wirnn in Oppositlon lo Motion 

Tht* substantive law of New York would jr^veni Ibis 
litigation as lietween thè parties. The law in New York 
ìh clear as set fortb in thè fase of Dole i. Pou ('hemical 
Company, N. Y. 2(1 143. 

The Dole case gives thè defendant an independent riglit 
to contribution. This defendant asserts its own righi of 
recovery for breach of an independent dnty owed to it by 
thè third-party defendants. An analysis of thè riglit in 
thè Dole case indicates that it is a right of a special 
kind, an independent obligation owi-d by one .joint tort- 
feasor to another. Tliis defendant is now exposed to a 
.judgment for damages which niay exci-ed thè ainount 
which they should fairly he reipiired to jiay. The tight 
to recover against thè third-party defendants is not a 
right based upon in.jnries snffered by th» plaintifT bnt 
rather a right based on an obligation of thè third-|iar1y 
defendants to this defendant becaiise (d‘ thè third-party 
defendant’s condtict. 

Since this defetidant was not thè plaintil'f’s eitiployer, 
it foiild not |tlead thè esclusive renit‘dy <d‘ coin|M‘nsation 
as a defense to thè inaiti action. New ^'ork giv(‘s one de¬ 
fendant an independent right against thè otlier which is 
not derivatisi* in any way and does not iiiiire to thè bene¬ 
fit of thè jilaintifT in any way and does not increase or 
ditninish thè plaintilT's recovery. 

fu thè event tlie accident was siibstantially caused by 
Cooper iitid no coiitribiition w:i> allowed, thè Cnited 
States couhl stili etiforci* its right of siibrogation tber(‘by 
allowing thè T nited Stat(*s to profit froin its own wrottg- 
doing. 

The Ooverniiient also si'cks an order for partial sitin- 
mary jndgnient indicating that there is no issne as to thè 
Iti items set fortli in thè statement dated Noveniber !», 
1973 and submitted with thè motion papers. That it is re- 
spectfully submitted that there are issues as to thè vasi 
majority of thè cases of tlie alleged facts. 




.Ifìùlaril >.f .h,lni ./. If ntiH IH (>i)ftiiMlitin In Motinn 


TIhtc is no is.siic, liowcvoi'. as to Nf)s. 1. 2, ‘.i nn<i 4. 
'l'Ilo othor nuinl)ort‘d itonis oannot lio rosolvod as a iiiat- 
tor of law and tlu* moro that Inillotins \v<to issm‘<i 
by tho tliird-jiarty dofondant doos not mako it so. 

.\sido from Ilio niorits tho l'nitod Statos (ìovornmont 
doos not rojirosont Hohort Slioridan and. tlioroforo, has 
no standinp to mako a motion on bis bolialf. Whotlior or 
not Robort Slioridan oxoroisod anv siiporvision or oon 
trol ovor tbo oporator of tlio car oannof bo rosol\od as 
a mattor of law. 

\\ HKUKFoui;, your d<‘])onont ros[iootfiilly ro(|ucsts tliat 
tho within rnotion bo doiiiod ami for snob otlioi- ami fnr- 
thor roliof as tliis Court d<‘oins jnst atid propor. 

(Sworn to by .bdin .1. W’ronn. .lannarv I!t74. i 


Hfia-l 


Order Diemisstnic Action a» to Tliird Party Dcfendant, 
Robert Sheridaii, Craiitin^ Government’» Motion on 
I>eave to Ser^e an Aniended Third Party Ananer and 
Denying Government’» Motion for Partial Summary 
judement. 

UNiTKI) STATKS DISTHKT ('OHHT, 

Kastkrn District ok Xkw York. 

[Same Titi.e.] 

The I nited Stat*‘s ot America havinij moved this Court 

1. to (iismiss Itohert Sheri<iaii a.» a third party ficfeiid- 

ant, for thè reason that thè defeiidants-thir*l party 
plaiiitifT.s se(*k indemnification from Kobert Sheridan 
“for thè amoiint of any \erdict or ,jMd^Tllent, or 
portion ther<*of whicli iiiay b«- o))taiiied herein hy 
thè plaintifT a^miii.«t these defendaiits" for persrtnal 
•^.i'H'y resultinpr from ttie allejjedly iie>;lifjeiit coii- 
structive operation of a <ro\ernmeiit motor vetiicle 
while j'overnment employee IJobert Sheridan wa» 
acting witliin tlie .scojm* of hi.« employmejit with thè 
T nitefl State» FoofI and Drii;;: A<lmini.stration, De¬ 
partment of Health. Kdiication. and Welfare; and 

2. ff»r leave to file an aniended third party defemlant's 

answer; and 

d. for partial Kiimmary .jiul^jinenl ; and 

thè I nited State» liavin^; »nhinitted a memorandum of 
law and thè »tatement reipiired bv Cenerai Rule 
(E.D.X.Y.) !»fK). and 

defendant»-third party plaintifT» havin^ Hiibmitted an 
affidavit and memorandum of law in oppoKition. and plain 
tiff not havin^r re»ponded or appeared, ami orai argu- 
inent havinp been heard on .lanuary 11, 1074; thè Court 
lieinp fully advisefl in tlie premise», now it i» 


i 
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Order Dtf^missing Action as to Thtrd Party 
Defendnnt, ctc. 

Orjìkrk’, that thè third party action b<- and ìk hereby 
dismife.. apainst third party defenrJanf Hobert Sheri- 

dan; ano ;f ig 

t)RnKRKn, that third party defendant l^nited States of 
America ìk f^iven leave to «erve and file an amenflerl third 
jiarty angwer: and it ig fiirther 

()ri>erkt>, that thè inotion of third party defendant 
United States of America for partial snminary .jiid^tnent 
is denied. 

DatefI : Brooklyn, New York 
.lannary 18. 1874 

/g/ ANTHONY .). TRAVIA 
United States District .Tudfre 




Anirndrd Tliird-I’arty Aiisuer. 

(JNITF:I) STATES DISTHJCI’ COHKT, 

F^astkbn J)i 8 TBK'T of New Yobk. 


lioHr.lir SuKBIDAN, 
ri(/<nns( 


Ptaintiff', 


(ÌAM’ABK l)|<!l()Blil(i. EI’l I'baNSIHìB’I CoBI'., BIBÌ 
l’ia’si-('oi,A. Ine.. 


and Third 
/‘(irtìi l'ìaììdìffs. 


a^aim^l 


I MIKH S'IAIKS <IK AmI.KK A. 


'I ìli ni ì'ailif Di'fi'ndant. 


Tliini-I'urty l’iiitcd SUU<*s of Aiiutìch. as 

to thè nvoniionts u|)on which thirfl party (daiiifitTs rcly: 

1. Admits parafTiuplis “Fitst". “S.-fond”. "Tliinr’, 
“Fniirtli". •‘'IVnth*'. “Elo\and •‘Foiirtooritli". 

2. Doiiics pnrajrraplis "Fiftli". "SiNtli". “Sovontli”. 
“Eifrhtli". “Twfittli”. “Thirtoontb”. ••Fift.-.iiili" and '‘Nix- 
locntli”. 

d. In paraKiaiili "Nintli". 

donios Holtort Slicridan is a fliinl-party «ItlVndant. 

dcnios liohcrt Slioridan wa.s a ‘‘jiasìooi^o.r’* in th** liamh- 
lor inolor voliiclo. Init adinits fhaf K(»lMTf Slicridan was 
ridiiip in thè Kamlilcr niotor voldrlc. 

donioN fliat, Un- lofriFtiation niinilKT of tln- motor vo- 
Inclc was (IF 1144(101, Imt a<lniits tliat tlu* federai lieense 
piate number of tlie motor veliiele was Oli 4;{(J0l ; ami 

adniits tlie l'einaindei of tlir parajrrapli. 



Ann ìulid ThiiH-I‘urtìi Drimtìani's Ansuer 
First Dkkknse 

4. The tliird-{)ai-ty coriiplaint fails to state a elaiin uiion 
whieh relief can he j'rant***!. 

SKcoNn Dkit-.nsk 

5. Tlie accident was eaused solely and eoirijiletely hy 
thè laek oi du(“ eare an<l dilif^i'niT* and tfu* nefflif^en(*e 
and carelessness of thè ilidendanls and tliinl-party |ilain- 
tilTs, and thoir ofTicers. a^onfs, servants and employees, 
and in no way was eaused or eontrihiited to hy thè 
I nit(*d States of Aiiieriea. its ofTieers, apents. ser\’ants 
or enijiloyees. 

Thirii Dkkknsk 

h. 'l'he third party eoinplaint fails to state a eomplaint 
iipon wliieh relief eaii he praiited as tli«- exelusive lia- 
hility ot tlie r nited States of Anieriea is under tlie 
Federai Fniployees ('ouipensation Aet. 5 F. S. (‘ ^HlKì 
(e). 

Wiikrkkork. Ihe third-party defendant. Fnited States 
of Anieriea. dernands .judpiuent dismissinp thè third-party 
eomplaint. fopether witli Ih.- costs and disluirsenients of 
this aetion. 

I)nte<|; Mrooklyn. N'ew ^■oIk 
.lanuary l!)74 

KIFN.Mi’l» .l()||\ !!(hl) \- 
Fnited States Attorm*y 
Fastern Distriet of New York 

Attorney for Fnited States of Ameriea 
225 Cndman Pla/.a East 
Krooklyn. NVw York 11201 

(212)-.500.5700 
Hy : (Ikoriìk II. Wkm.kr 

Assistant Fniterl States Attorney 


Notice €»f Motion to DÌHinÌAh Third DefenBe ContaiiKul 
in Amrndpd Answer and for Partial Summary JndjZ* 
meni. 

UNTTP'J) STATKS DISTRKT (’OUUT. 

Kastkrn District of New York. 

[Same T1TI.E.] 

SiR.s : 

PU‘a.«<* Takf Notile, that iipon thf^ affidavit of John J. 
Wrenn, sworn to th«* Ist day of Fohriiary. 1974, thè third 
party defendantV aineiided answer, and iij)on all of thè 
j>lea<lin)?s anri pr(»cee<linRs heretofore had herein, a ino- 
tion pnrsuant to Itules 12(f) and ófi of thè Federai Rules 
of Civil Procedura will he itia<le hefore JudRe Anthony 
J. Travia, in Courtrooin 9 of this Court, to he held at 
thè Courthouse thereof ìocated at 225 Cadinan Plaza Fast, 
Hrooklyn, New York, 011 thè 2Kth day of Fehruary, 1974, 
at 1(1 :(K) oVh)ek in thè forenoon of that day, or a.« soon 
thereaf*!'! as eounsel <an he heard, for an order: 

1. Disinis.sinp thè third (hd'ense eontained in tlie 
aniended answer: un<l 

2. (ìrantinp partial suiiiniary jinlpinent in favor of thè 
defendants ami third party plaintiffs with repard to thè 
third affirmative defense upon thè pround that there is 
no perniine issile of material faet and that thè defendant 




\ oticf of Motif>n tn Dìsmiss l'hird Defenst' ('nntnint'd tv 
Amended Ansvrr and fot l*artial Summara Judffmt'vt 


ifi «•ntitit'd ff) partial siirnrnury .jiKl^riinrit as a iiiatter of 
law. 

Dat^H: \(*w Vork, X*;w York 
FVhruary I. 1974 

Voiirs, 

I.AKKIX, \vi{i:x\ AXD (’I^MISKV 
liy , H/ .John .J. VV'bkns 
A ttoriU'yn for I><-r«>ri(laiitK and 'l'fiinl l’arty 
l’IaintilTs 

Offic- & I’. (). Addn-ss 
11 l'ark JMact* 

X<‘w York, N'**w York 19097 


To: 

fJ’Jjeary òi O’I.eary 

Attornovs for l’IaintitV 
8K.)4 Siitpliin IJoiil(‘var<l 
.laiiiaicit, X**\v ^’ork 114i{.''i 

Hdward .John lioyd \' 

Tnitod .States Atforne> 

Kastern Distriet (»f Xew York 

Attornev for 'l’iiird l’arty Defendant 
J2.') Cadtiian l’laxa Kast 
Mrooklyn. Xew York 11291 


70a 


AfTidavil of J«>Kii J. ^ ri*iin in Sii|i|M»rl nf Motiiiii. 
IWITKI) S’I’ATKS DISTKICT COI KT, 


KaSTCRV DisTRK'T OK \rw VdRK. 


[Same Titlr.] 

Stati* of Xt*\\ York. 

County of Xcw York, ss: 

•loiiN .1. Wri'.w, l(t*ÌTiir <liil\ swol'ji, <|<‘|)(>s('s and says: 

Tliat 11** is a iiH-mlicr of tlic finn of i.arkiii. Wrciin and 
( iiniisky. altornoys lor tlio dofnndants and third party 
plaintifTs ht'roin. 

1 fiat tfiis afìida\ it is sidnnitti-d in siipporf of tin* witliin 
niotion to disiniss tln* tliird affi rinativi dcfcnso and prant 
inp paitial siininiar_\ ,iiidpni<*nf witli icpard fo sai<l dc- 
IVnso. 

I fiat tliis is il calisi* of action tor personal injnrics 
idicpcdly snstained liy tln* filaintifT wliilc im cni|)lovcc of 
tlic l nited States in a ciir owned py t(ie l'nited .Stat<‘s 
and operateli liy a co eniployee wliile on thè Inisiness of 
thè rnited States. 

That due to thè fact that tlie plaintiff \\a> an eniployee 
ot thè I nited States, he connnenced an action apainst 

... inotor \eliic|e inxolved in fin* iiccident and did 

not sue tlle F'eilei’iil ( ìo\eminent. 

flint tliis defendiint inipleaded thè plaintil'f and thè 
driver of thè (i'o\ernnient ciii- ;ind thè rnited States uas 
suhstitiited lor thein as third jiarty defendant. 

After niotion. tln* (’onrt allowed tln* l’nitid States to 
inter|»ose an alìirinative defense wherein tliey daini that 
Uie tinnì party coniplaint fails to state a cause of action 

*'■ ..Xflusive liahility of thè rnited States is under 

tln* Federai ('onipensation Act. 

That under thè law of .Vew York, tln* ronipensation 
Act is not a defense to an eniployer third party defend¬ 
ant. That under thè New York law and thè Federai 


I 




Affidai ii of Jnhti ,/. WnnH in Snfìfnni nf Muftnn 


.sul»initt<MÌ in tln- Mninniaii<liiiii (il<-i| licrnwitli. tlic 
( i)iii|i(‘nsation Act tius iiot l)ft*n a to a 

fliird party (IfdciHlaiiI wlio lias not h<‘»*n sii»*(I ilir(*ctly iiy 
tlin plaiiitifì'. 

I hai as fin- ('onrf can iIh* r-asns jirc wcll snttlcfl 
lliaf a (l<•t^■n(lant and tliird party |)laintitT niay iinf)lnad 
sonn-tinc \vli«nii Ila- plaiililT cduld noi sin* diicr-tly. 'l'iicn- 
is amjìlf proct'dfnt tur tlii> in tla- inaritina- fa-ld as wdl 
as iindor locai <lccisions. 

II is tliis <lctcndanl and tliird part> plaintil'f’s claiin 
tliat tlio iindcrlvirif; actàdcnt was caiiscd siilistantially 
tliron^di tlic ncirlip-ncc of thc opcration of tln- (ìovcrn- 
nicnt’s car. 'l'iic imd<Tlyin>r piirposc of indcmiiitv is to 
rclic\«* tlic rclativcly innoccnt w ion>xdocr arai sliift tlic 
liiirdcn to onc w liosc condiict is more lilamcwortliv. ’l'liat 
it liardlx >c(-m> lair to allow tlic (ìo\crnincnt to reconp 
whatever conijicnsation paynicnts tlicy may liavc macie 
and in acMition to uliicdi. allow tliem to escajie tlicdr 
liiirdi'ii ol lialiility witli reuard to tln- iimlc-rlyiii^ accident 
asMimine l'or tln- momi-nt tliat tlieir condiict was a <mIi 
stantial lactc)r in liriiiiriiie alioiit tliis ai-cideiit. 

I lii‘ tliinl party complaini >eeks indcMiinity l'rom tlie 
<ìo\l•rllml■nt on tlie ilieorv of apportionme-nt of lialiilitv. 
In otlier w(»rd>, thè ileleiidant's rijrlit to c-ontrihiition or 
tuli indeiiinitv i> not dl•pende||( in any wa\ or dl•l•ivati\•l‘ 
ot any claim hy thè plaiiitilt. ’l’liis is aii indejiencli'nt 
specuid rijrht thè deteiidant has to reenver frolli a wToiiLr- 
doer all or a pioportionate >hare hased upoii a deter 
mination of pro|iortioned liahility. 

'l'Iiat it is respectfiill\ MihmittecI that tliis matter ma> 
he handleci as a matter of law ami thè sol,, ipiestion he 
injr whidher or tiot compc-nsation is a irood chd’i.nse to a 
lhir<l part> didemlant wl ,i is not a party to thè mairi 
action and wheri- tlieie is no dc-rivativ*- liahility to tlu* 
plaintilV. directly or indirc-c.tly. 
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Nolirt' of Miition for /‘rrlintinarif tfianntf l’ruier ìtnlf. 

rJhì) 

Tliat it wouid 1k* ìti tli*- lt♦*st int«'r«*«ts f»t' all parti»*K if 
thè third aftirniativ»* dcfciiso wcr»* <lÌ8po.s»'d c)!' at thiH 
tiiiif so that all partios would ktiow oxactly wliero they 
stand and in thè eveiit said «lefense in tlie ainended an 
>\\er wen* dismissed, in all prohahility thè niatter could 
Ix- resolved with re<^ai'd to thè |>laintifT. 

VVhkkkkokk, your deponeiit respeetfnlly requests that 
thè within inotion he fj;ranted, and l'oi' suoh other and 
l'iirtlier relief as this ('oiwt deems just and proper. 

(Sworn to hy .lohn .1. Wreiin, Kehniary 1. 1974.) 


Notioe of .Moti«>ii for l*reliiiiiiiur> liearinu l iider Kiile 

I2(d). 

rXl l KI) SI’A'l’KS DlS'l'ltiCI' col ui'. 

Kastkkv Distkkt ok N'kw Yokk. 

[.Sa.mf. Titi.e.] 


SiKs : 

[’lease 'l’aki- Xotiee that at l(l;0() ,\.M. KDT on Friday, 
Mareh S, 1974. in Courtroom X\imher 9. Sixth Floor, 
F'ederal Courthouse. 220 ('a«lnian IMaza Fast. liro(»klyn, 
Xew York 11201. third |)aity defeudant Cnited States of 
Arneriea will mo\e this Court. Honorahle Anthony .1. 
Travia, presidine, under Uule 12(d). Federai Rules of 
Civil Procedure, to bear and det*‘rmine thè Third De 
fense pleaded in third jiarty defendant’s atnended an- 
swer, and to disniiss thè tinnì pariy action with co.sts 
to thè third j)arty defendant. on thè Kround that thè i.s- 
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Notice of Motuiti for Prclimittari/ Hfarìng Vndir lìulf 

I2(rì) 

Hut* raiKftd by this may b** «leteriiiiiKfd separately 

froni tbo ofher issu(*s in th<* fast* and that if this ìrrup 
ìr decided in tbc third party defondant’s favor, thè third 
party action Rbonld be dismissed. 

Dated : Brooklyn, New York 
February ,'i. 1974 

Yoiirs, etc.. 

KinVAKI) JOHN BOY!) V 
Fnited StatcR Attorney 
Kastern District of New York 
Altornev for Fnited States of America 
225 Cadman l*Iaza FOnst 
Itrooklyn. New York 11201 
liy: (ìkoroe IF. Wei.i,er 
Assistant F^niled States Attorney 


I o ; 

0’I,eur_\ and (Theary. Fsijs. 

Attorneys for IMaintifT 

14 Sutphin Fioidevard 
Jamaica, New York 11435 

l.,arkin, Wreiin k (‘iiiiiisky. K.'<(ps. 

Attormyvs for Defeiicbnits and Thinl F’arty F^laintitTn 
11 i’ark IMace 

N«-vk ^’ork, Ne\N N’ork KKMlJ 
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Dr <‘ision and Orilor l»v Travia, I). J., Dalod March 26, 

1971. 


UNITED STATES DISTRKT (’OURT. 
FìASTKRn District of New York. 
[Same Title.] 


Mur<-h 2(1 1!)74 

Travia. I). .7. : ■' 

The installi action a rose oiit of an automobile uccidimi 
occiirrinp in Queens. New York on Deceinber 27, l‘)71. 
l’Iie plainlifT. Ilobert Slii'ridan. was a passenfriT in a 
fjo\ erniiH'iit owned xcliiele, lieiiiLT driven li\ liuliert 
('oof)er. Hotli Slieridan and (’ooper were fedirai ein- 
jilovi-es workiiifr for tlie food and Dni;r Adininistration. 
I he otluM' \ehiele itnolved in thè collision was owneii b\ 
1.1*1 'l'ransport ('orpoiation and was beinir operated by 
(ìasper DitìioTLoo in thi* business ftf l’epsi-Cola, 7ncor- 
poratcii. 

Slieridan eommeneed a personal injtirv action atrainst 
Ditìiorvdf). l.l’l d'ran-port and l’ejisi ('ola in thè Supreme 
Court of thè State of New York. Kinp's Coiiiity. The dt- 
li'iidants in tiirn broimht a third part\ aetion anainst 
]»oth Sheridan and (‘ofiper. seekinir a liuìi r. Dan a|> 
|»ortionment of damaires.' (In Deeember 2(t. I‘»72. thè 
7 nited States Attorne\. pursuant to thè proxisions of 
'I itie 2'^ I .S.C. 2(!7!t. eerlilied that thè third-part\' de- 

i'endanl, Cooper, was actin^' within thè s<'ope of his etn- 
poynauil as an employee of thè l’nited States al thè lime 
ot tlie acciiient. .\ccordinp;ly. thè entire action was re- 
moved to tbis <-ourl and tlie Uniterl States of America 


'Scc Doli r. Doir Cliiiiiiiol f'o . 'ta Y. 2<l IPt. '{'il N Y. S 
2.1 :ts2. 2>^2 \ K 2.1 2ss , i<»72 
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I'>74 

was ai< a Ihinl party dcfcndant in thp piar*»* of 

CoofaT.* 

()n Novcmla-r !>, l!)7d a siiiiilai fprtification waH iiiad»* 
hy tln> Unit(‘d Stnt(‘.s Attoriioy witli rospcct to Slioridan. 
Accordin/'ly. on daiiiiary I?)74, tliis court is.suod an 
ordcr upon inotion disinissiii;; Slicridan as a tliird-[»arty 
dclVndant. Scc Tillt- 2^ T.S.C. ''2G7f»(h). On that satm- 
date, tliis court f^ranti'd tlic l'nitcd Stat<*s Icavc to aiiicnd 
its tliird-]»arty ariswci’. hiit dcni(‘d tlic (lovcrniiicnt’s ino 
tion for partial s.aniiiary jiidpiicnt. 

riu'rcaltcr, tlic (ìovcrntiuoit iiuuic applica* ri. jiur- 
suaiit to |{ulc 12 (d) <d' tlic Fcdc-ral liiilcs of (’ivil I*ro 
ccdurc, to disiiiiss tlic tliird party action liastal ufion tlic 
tliird al 1 iriii!iti\c dclcnsc of its iinii'iidcd tliirii-part\’ an- 
swcr. to wit: 

‘■'l'Iic tliird-part\ claiiiiaiil failis to ."tate a c<nii 
plaint upon uliidi rclicf can la* f^rantcìi as tlic ex 
elusive lialiility of thè l'nitcd States of America 
is under tlu' Feiii'ral l^nlployec> (‘oniperisation Acf, 
ò r.S.C. -^'^l Kitc)." 

•Til'r 2s I S (' "JiiT'* il iiriiviilis ili vjilii-iit lari: 

■ I l'Dii il C i ri ifiriil imi li\ tlic Ailiinu y 'iciicr:il lliat 

llic .Iclciicliilil lini ileo ce Wii> iiiliiij.' witllill llic SCII|IC llf 

ili" ciai'l'omi Mi ili tlic lime nf itic incidi ut mit iif wliii-li 
tlic siili iiriisc. atiy lidi ci\il aciiiiii nr prucccdiii!* ciiiii- 
meliceli in a State iniirl "l'all In- icmuvcil witlmut ImiihI 
at any tiinc licfnrc trial Uy tlic Aitnrncy (;ciicr;i! tu tln- 
(iistriet court llf tlic riiitcìl States for tlic district and 
divisioii ciidiraciiu; thè place wiicn in it is pciidiiirr and llm 
procci diiitrs dccincd a tort iiction liroiiirlit acaiiist tlic 

I nitcìl Stille, under thè prioisions of tliis titic inni all 

rcfcrcnccs t In rei o. " 

.\niliority ha" lieen dele('ated liy thè .\llorney (ieneral to 
thè several l’nitcd States Atlorin 's. under 2S (’F It. to 

inake ihc neeessary eert ifìeat ion. 
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Tlic third-party plaintiffs tlien filed a cross-motion, 
under Rulce 12(f) and 56 of thè Federai Rules of C’ivil 
Procedure, requesting that this court grant partial suiii- 
mary judgmenl «lismissing thè Government’^ third af- 
firniative defense. 

The lrgi>l Ì8.«ue prei««*nted to this court for resolution 
is wliether a cause of action for indemnity or contribu- 
tion exists against tlie United States, as a third-party 
defendant, where thè in.jured plaintifT is a government 
employee. It is well estahli.sh«-d that a ferleral employe«‘ 
is precluded from suing thè United States for injuries 
sustained diiring tlu- course of bis empioyment ami that 
liis aveniie of redress is strictiy conlìned to thè stateli 
henefits s(‘t up under tlie Federai Fnijilovees Uonipensa- 
tion Act (liereinafter referred to as “FhìCA"). Set' 
Greuade i . l'niied States, .‘{.óti F. 2d 857 (2d Gir. 1966), 
cert. denied, 585 U. S. 1(112 (1967). Stated in a different 
nianner. thè ipiestion now posed is whether or not thè e.\- 
«•lusivity section of Fl'U'A ean he !egitimntel\ extendeii 
to revoke thè consent of thè United States to he sued 
for contrihution or indeinnitx under thè Federai 'Port 
t'iaims Act. 

ri’e X- MM-tidii of FKC.X is foiin.l iti ’l'itlf USC, 

^ silfi' I- I. «Il idi rcmls: 

Ino tiahiliix' ot filo I iiitoil .Siatos or ati iMstruTiioii- 
talily llioroof uiiilor this siilioliaptor or atiy extension 
thoroot xvith rospoof to tho ifijury or «halli of hii <“iiiph)\'o«‘ 
is cNoiusivi and instoad of all otiior liahilitv of fin- Unifod 
Slatos or tho insfrutnotitaliiy to Ilio oinployoo. his looal 
rpprosoiilafivo. spnusi', dopeiidoiits. iioxt of kin. ami aiiy 
othor persoli ofherxvise eiititlod to rivovor dainatri's frotii 
tho I iiitod States or tho iiistrutnontality hooaiisi' of th.- 
injiiry or doath in a «liroot Jndioial proooodinfr, in a oivil 
aotioii, or ili adiniralty, or hy aii adiiiiiiistratixo or jii 
dii'ial pro«-oodiiio nndor a workiiion's «•ornpeiisatioii stat¬ 
uto or nndor a Follerai torf liahilify statuto.” 
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l'hc filini party plaintifTs niaiiitain tliat th.- (l**t**rmina 
tion of tlii.s issu*‘ shoiild la- ;;ovt*rii«*d hy tli«* liM-al law of 
Ila* staff wlifff tlif irijiiry ociMiiTfd. naiiifly, \pw York. 
In siipport of this contfntion. tla- tliird-party plaintifTs 
rfly fliifflx iipon fin- l’nitfd Statfs Suprom.- (’ourt’s df 
«•ision in l’tiitrri Statf.'^ i. Yt-Uou ('uh (’o., :{4(| I’. S. .H.'l 
(IMòl). I lif ì fllotr ('uh casf. howfvcr, is not control- 
liiiK in tliis parti.Milar fontfxt. Tliat .-asf involvfd an 
injiiifd plaintifT wlio was not a (odorai oni|iloyoo. ('on 
soipioiitly, tli*« ooiirt iiovor doalt witli tlio inipaot of FKCA 
iipon aotions lironirlit imdor (ho Foderai Tort (’lainis Aot, 
\vIdoli is filo (•«•iitral issilo nov oonfrontinjj this court. 
S(-r llu.yri/ r. ÌVaf^hiuf/tou, l’Ì'i F. .Siipp. 41(1, 421 (|).|).('. 
Ii«i4). Moroo\or. tlio (ìovorniiiont's ininiiinity froiii siiit 
nndoi 1‘F( \ is todorally croatod and thè dinionsions of 
tliat oxoiiiptiini must ho moasiirod hy foderai ratli<*r tlian 
stato standards. .SVc .Vca/m/f .Ut l'utk, hw. v. ftitfrri 
stutrs, 41!» F. lM .‘{42. .■!4»l .'UT (Ist ('ir. l!»»!!»); 12 .\LK 
Fo(l (ild, 1)2(1 n. 7. 

.\ roviou of tho applicahio f.*doral caso law, rovoais 
an ohvioiis conflict of autliorit> amonj' tho \arioiis oir- 
ciiits on tho (pi. stion. .S'cc 12 .\1,K Fod. (ilC. Tho third 
party plaintiITs miro this court to adopt tho roa.sonini? 
oiiiployod in Wulh tiui.^ Un tut u (i.tu.h.ll. r. f’tiifrtl Stutrs, 
40!) F. 2d !)!»4 (4tli ('ir. I!))!!»). rr,f. ,l. t,o,l. :5!»s F. s. !).W 
(1!»70) and Truiillin hi\. ('u. r. l'ttifi)/ Stuttw. Tfl F. 
Siipp. is!» (|•,,|), l'a. 1!»7! ).' Thoso casos aro. howovcr, 

IIIIIS fin min iiivolxcl an iinlciiinily a.tion l.v a sliip 
owncr a-rainst thc Cnit.-.l .States after thè fonner ha.l settici a 
elaiiii^ hr.inirht hy a l)e|)arttMeiit of Airriciiltiire iii.speetor, whn 
had lalieii frolli a la.lder uliile ah.iard tlii- shipowiiei's v.-ss.l, 
Tli.' loiirt in aiialy/in-; KKC.W exehisivity provision, .•inploy.d 
Ih. .javdon tj, ,i, ns nih- and .•..nstrue.l ilie laiioiiai'e ••aiiy.nie 
.ith.Twise entilhMl” to ineaii tln.s.' iii.livi.lnals pers.)iially r.'late.l 
to th.- l.-ii.-ral .-iiiploy.-.- Th.- .-onrt int.-rpn-t.-.l tln- phras.- «i.i 
as noi t.) .-x.-liiile straii}r.-rs froni siiinir th.- (ioveriinient This 
sanie r.-asonini; was als.. eni[>loy.-d in thè Tni.-eff/rv .-a-v. 




Dccisitin inni (trill i In/ 'I rai in. I). Daini March iil, 
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rf|)r»-s«‘ntuti\«• of what Im- a "iiiiiHtrity vicw 

and fliis foiiit Ix-licvfs tliaf tln- ■*ina,if»rity ap 
proafli" is far more porsnasivn. 

Illustrative of thè majority staiice is Basi'a r. [ì'ash 
iiiiltim, siifira, wlicreiii a iiiail carrier was injured wliile 
ridiiifr in a mail truck wliicli strui-k a jirotruding j)ieee 
of anfjle iron on a sahuL'e truck. Tlie plaintilT, wlio liad 
collected FI‘]('A henefits. siiliseipicntly lìioii^lit an action 
a.yminst tlie owner and operator rif thè salvajre truck. 
The tiefendants. seekinir coiitiilnition. iinpleade<l thè 
l'nited Stat«‘s and thè postai truck driver, 'l’he court 
held that thè e\clusi\ e remcdy pio\ ision of h'KCA prò 
hihited third pnrt\ siiits hy one joint tortfeasf)r a^ainst 
thè ( nited State.', as an alleired joint fortfeasf>r. for con- 
trihution w hen thè injured part\ was a federai em|)lovee. 
After exploriiiff thè leirislative historv of thè exclusivity 
])ro\ision of l'F.CA. thè court foiiinl that: 

“I l’ihe purpose of W'orkmen's ('ompensation 
Statute> sudi as tlie one herein iiuolved, is tiot 
oniv to provide for eiii|tloyees *a reniedy which is 
lioth e\|icditimis :md indepen.h nt of pioof of fault, 

hìif nDn (ih I III/iIdiic r.s a linlnlilii n liirh és limiteli 

limi ihh i iiiiiiiiti 'l’o perinit contrihution airttinst 
thè I nited States Wcitlld not he in keepiajr witli 
this purpose. iiuistiiuch as thè liahilitv of thè eui- 
ployer. thè l'nited .States in this case, would eease 
to he liinited and deteiniine.'' DI. at 42d. ( Italies 

in oriniiial). 

A third partv action cannot he used as a vehicle to 
circuinvent thè statutory intent of liinitiiiK thè (invertì 
inent’s liiihility to thè itinount scheduled under l•’l^('A. 
If tlie mie vvet'e otherwise, thè fìoveruiuent's iininunity 
would he illitsory. evaporatine thè iustant that another 
wroiiKdoer could he found ami hroiurht in as a defeml 
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ant. I tilt- i Status wi)iil«i |»h turfijd to pay ari 

ainuunt in exci-j^s of its statutoi'v ohiitration to tlip injuroti 
«‘inpioycc. alttcit iiulim-tlv tliroiipli a fhinl-riartv plain 
tifT. 

Anotla-r «■onvinciiif; rationalp coiiippllitiK tla- disiiiissal 
ot file lliinl-party suit lian- sfirinps froni tlic vci v nature 
of an action l’or contrihiition. (’nntrihution was (Icsi^'nciJ 
to oh\ iato tlic inc(|uity of pcrinittinir an injurcd y)laintifT 
fo sdcct li\ whiin or capricc a sin<rlc «Icfcndant. froin 
anione scvcral l•oIllmon joint tortfcasors. to sliouidcr tlic 
cntiic ))Ut<lcn ot liatiility. I his dan>rcr is no loTiyicr 
prcscnt. liowcvcr. wlicrc onc of two joint tortfcasors is 
inumine troni suit. As .Indire (’olìin pointed oiit in liis 
|•oncun•intr opinion in y>iif,ort .h, l'nr/f, hir. r. l'iiltifl 
Sttitfs. .villini. 4\U \'. Jd at :{47 (Ist ('ir. )!)(;!)): 

“In thè ca.'e uhere Olle of thè toitfeasois is ini 
nume troni .'iiit hy thè injured party- our ease-- 
the rationale hehind eontrihution no lonirer exists. 
lor there is no possiliility of thè arhitrary. fortii- 
itoiis, or collusiv e elioice of defendants w liicli under 
lies eontrihution. 'l’Iiat tlie ;ro\<‘rnnient shoiild irò 
"scot frei-' niav he soniewhat iinfair. hiit thè unfair- 
ne.>.s steiiis iiot I rolli thè lavv of eontrihution hiit 
troni tlie tact that thè irovernnient is iriven ini 
niimitv under seetion siKpe) jn exeiianire for striet 
liahilitv tor 'peeiiieil henefits for all injiirie.v of 
it> eov ered eniplov ee...," 

I liereloie. thè reason umlerlvillir thè iieed for eon¬ 
trihution is iindereiit in sitiiations sueli as thè one pre 
sellted lielein. wliere tliere is HO liahilitv ori thè part of 
thè indeiiinitor to thè iiijiirerl party. In a sense. tli(> 

(lovernineiit cali no lonirer lie eotisidered as a joint tort 
feasor vvithin thè meaninu' of thè Federai Tort (’lainis 
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Act/ rniUd Air Lines, Ine. r. Wiener, :a5 F. 2d :}79 
(9th (’ir.). ceti, denied, l’nited Air Lines, ine. v. United 
States, 279 1*. S. 9.')! (19(54): acenrd, Wien Alaska Air¬ 
lines, Ine. i. United States, 275 F. 2<1 72(5 (9t!i Cir.), 
rert. denied, 2S9 F. S. 940 (1)107): see Madnx r. Cox, 
2M2 F. 2d 119 (Stli ('ir, 1!)07): Searhroiiffh r. Murrow 
Transfer Cn., 277 F. Sii|)|i. !)2 ( F. I). 'r<'!iii. 1907): hnf 
eoni/nire .Murraif r. United States, 40') F. 2d 1201 ( D. ('. 
('ir. 190S). whicli apro-s witli tli*- |)ro|M).sitioii witliin tlu* 
context of contriliutioii action.^, Imt i|u<*slions tla- use of 
Ila* same ratioiialn in indemnity snits. 

In Xenpnrt Air Uark, ine. r. United States, sn/tra, 
jt .><uit aros)' niit of an aircraft collision wliicli wa.< caii.^ial 
liy tlic Joint ncplipcro- <A' ÌM,tli N'owport aixl tla- (ìovorn- 
incnt. 'l’Ilo wid'iw of i tViicral <Miipl<>yoo killod in Ilio 
orasli collcctod $S.(!(i() jji l-'FC’A li<>n(‘fits and siihs»*(|u»*ntly 
ro<M)vorc<| an additiona! $.'iO.(MMl froni Xowport in s»*ttlc‘- 
niont of Ilei- <laim. Altlioiiirli tln- widow topnid tla* 
(lovcrnna-nt tlic FKCA award," tla* court stili disini.s.sod 
Xc\v|)ort's contriluitioii claiin airainst tla* rnit»*d States, 
'ria* court opined tliat : 

"l.ookinp at tla* ipic.stion a.' oia* of fc<U*ral law, 
\)c liold tliat contriliiition cannot la* liad froni tla* 
povorniia-nt w la*n tla* po\ **rnna*nt was under no 
tort lialiility to tla* in.jurcd party. I•;ven \vla*n thè 
(a*rson ohiiped to pay was oniy secoralarily liahh*, 

'As Ila* reiirt arti<-uliitc<| in \iiepiirl .{ir l‘iir'h. Ine., r. l'iiihil 
Sliitis. 41‘t K. 2il al 441): 

“As a iiiatlcr ef leiial |iriii ipli* tlic roulc tu l'oiitii 
hutioa must In* via siilirn-'ation nr assivriiiiiciit hased ii|i(im 
payiiiciit. In sneh (■ir<'Uinslaii<'(*s wi* wniiid siipiiosi* ilnit 
tlnTc wnilld In* niilliiiij' In he siiliri>i;at<*il In if lln* nth'*r 
party claiiiied tn he a joint Inrl-feasor, waN never iitnler 
liability to thè injnre.l party" (F(s)lnotes otniffe.l i 

"■Sii Tille A F S.C ÌM| :{*_». 
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and h(‘iic‘<* ontith-d to full ind<*miiity, it has be<.‘n 
hold tliat no right arisos af^ainst tlu* prirnary aotor 
if. as tln* oniployor, lic was statiitorily imniuno 
frolli tori lialiility." hi. at 347. 

’l’ho Siipn-nu' CourtV dccisions in Weyerhaeuser S. S. 
(U). V. l'nited States, 372 C. S. 097 (19<!3) and Tread 
veli (’otvst. .. (hiited States, 372 C. S. 772 (1903), 
re.rersiny Drake i . Treadirell Cnust. Co., 299 F. 2d 7*^9 
(.3il ('ir. 19(12), are distinfruisliahio frotn (he pn‘scnt ac¬ 
tion in that liotli ca.'<c.«i involvcd a l<‘i'al rclationsliip lic- 
tween the wrontrdocr^! wliicli existed indcpcndcntly ol the 
acci<l(*nt cau.'<inp tlic injiiry to tlic iilaintifT. In Weyer 
haenser the (’oiirtV flctcrinination to pcrniit contrihu- 
tion wah predicateli iipon the lonj: lionored rulc in ad- 
rniralty actions of di\idin{r daniatres in inntnal fault colli- 
sions, which was lield tu he preeininent o\er thè pro\i- 
sion.s in FF.C.X. .Similarly, in thè Treaduell case then* 
Mas an iinderlyinjr coniractual afrieenient existint; he- 
tween thè Fiiited States and thè contractor, who had 
inaruifactiired the steel tank which exploded and causcd 
thè plaintifT's iti.jiiries.' Su l‘iiiilcii i. Whitiny Milk Co.. 
.33") F. Su|)p. .'’l.'). 317 (I). .Mass. 1971). U> contrast, the 
nexiis existiiie hetween the thinl-party plaintiffs and 
thè ( i'o\ ermiient laTe arises solely froin the circuiii- 
stance> uf thè accideiit itself. Tliere are no other con- 
nections hetweeii the |)nrties which inifrht pro\ide the 
necessary lii'ka^re to estahlish aii inde|)endent diity or 

’ll is iKiIiOMirtli> tildi llie l'iiiirt in Itiisiy r. \Vilshi>i<if<iii. 
riijmi. 22") !•’ Su{)|i. dt 121. foaini tliiit ilie reversal in tln* 

Tnailin II cd'-i' Mds imt a Su|ireiiie t'oiirt iiiainldtc tu extiMid 
thè lioiiiidnries of \Vi tii rhiii usi r hi yniiil thè iiarriiw roiifìaes of 
Hiliairalty rollisioa rd'fs. The Unsi t/ eoart lliont'ht il sifraifìfaiit 
that the Sii|iri‘iiie Court diil iiot rc\erse thè Third Cireuil Court 
of .\|i|ieals with orders to reinstate thè distriet i-ourt's ruliuir 
peniiittinir eontrihiitioii. Iiut rather renianded thè ease to lite 
di“triel eourt to reeonsiiter thè i-ase ili lii/hl of \Vi ifi rhntuser. 
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Dcrisioìi and Ordir htf Travia, I). Dated March 2(ì, 

IU74 

reiatioiiship. Sec Slatierif r. Marra Bros., 180 F. 2d 
1.34, 1.38-139 (2d ('ir. IO.')!), citcd in Panico v, Whitinfì 
Milk Co., .saprò, .3.3.') F. Siipp. at 317 and Mnrruy v. 
Vnitcd States, sapra, 40.3 F. 2d at 1.307, 

A (•ryj)fio indication of Ilio Socon<l Circ-uit’H inclina- 
tiori to adopt tla* “itiajority approacli” can ì'e disfcrned 
frolli Scìnrartz i. Compoffnie Cenerai Transatlantique, 
28') F. Supj). 473 (S.D.X.Y.), afd 40.3 F. 2d 270 (2d ('ir. 
1908). In tliat caso, a Fnitod States iimnitcrant inspeetor 
was in.jurcil wliilo enjrajred in oflieial liusiness alioard thè 
delendant’s vesscl. In a siiit hy tlie inspcetor aj'ainst 
thè sliipowner. tlic latter .«oii^dit to iinplead thè Fnited 
States (or indenmity Itased iijion an allefjr l tireaeli of 
an iinplied warranly of worknianlike peifornianee. 'l’iie 
eonrt dismis.sed tlie tliird-party aetion, (indine tliat no 
<*ontraet l'xistefi lietween tlie liiipants and tliat no war- 
rantv eoiild Ite iinplied hctwei'n tliein. .\ltlioiif;}i thè court 
did not diseiiss thè exeliisìvity jirovision of KK('.\. tlie 
court did cite l uiied .lir Lmcs v. ]\’iener, sìipra, ’’ arni 
it conelinlerl tliat thè elaiin over niiist he disniissed he- 
cause tliere was no underlyiii)' tort lialiility on thè part 
of thè (Jo\cniiiieiit to thè in.iuied inspeelor. Id. at 474. 

Aecordiiurly. it is 

( »iiiii.iii.ii tliat tlie tli'id party plaintifl's' application for 
[•artial siiininary Jiidmnent disniissintt thè tliird afTirina- 

1 Ile I iiitiil .tic I.IIII \ ease itlVelved a liii'lair eoi I isimi ni' 
a ediiiiiiereial and a inilitarv airplane. In a miìI lirdiiehl hy tlie 
e.Ntate> of seveii iinmiiililary federai eiii|i!i.vees, wl,,, were kilied 
in thè erasli, thè eeurt held tliat thè Air Lines «as harred frinii 
Miinir thè l'nited States fnr indeninity The hasis l'or thè de- 
eisioii )\as ttroniided npnn thè reinoval nf thè (ìnvemnieiit's tori 
lialiility under l'LCA. The eonrt reasoned thal any elaiin for 
eontrilnition or indeninity in a noneontraeinal sitna'ion was 
eonfined to situations wherein thè indetnnitor was liahle in tort to 
thè innired plaintiff. 


i 


83a 


Solici’ of Motion lo Atnrnrl Dccisioìi ini Travia, I). ,/. 

tivc (Infense of thè third-party dofondant’s airionded an- 
swor la* and fin* .sana* ìh licrchy deniod; and it ìh furthor 

Okdkkki) tliat thè tliird-party dfdVndantV aiìplication 
for an ordor disinissin^ flic third-party action la* and 
tlii* sanie is licrchy «ranted. 

s AXTHONV .1, TRAVIA 

S. I). J. 


Nolicc of Molion tf» \iin*iid I)«'ci>ion l>\ Travia. I). J. 

I NITKI) STATKS DISTRKT conin’, 

Kas'ii hn Disiiui t or Nkw Vokk. 

(Samk Titi.k.I 

SiKs : 

l’Iea.'i* I ako Noticc. tliat upon thè aflidavit of .John .1. 
Wrcnii. suora fo fh<* Òtli .lay of Ajtril. Ii>74. upon tla* 
Docision and Onh*r dald March 2<i. I!»74. ami upon all 
ol fin* plcadiiifrs and (irocccdinirs licrctoforc had hen-in. a 
motion wil) I»* Iliade hcforc .ludne Anthony .1. 'l'ravia in 
( ourtrooiii !• of tliis ('ourt. fo 1»* held af tlie (’ourfhouse 
locatfd at 22.) ( a<lnian l’iaza l'.ast. Ifrooklvn, Xew N'ork, 
on thè l!»th day of Afìiil. Mt74, at o’eloek in tlie 

torenoon ot thaf day. or as soon thereafter as counsi*! 
can he heaid. for an order: 

I. Ainendin^' thè Dccision ami Order of .Indire Travia 
date»! March 2ti. IH74. and 
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Notici' of Motion to Amcnfì Deciston hy Travia, I). ./. 

2. For HueJi other and fiirth(*r relief as thÌB Court 
dponiR just and propcr. 

Datpd: New York, N<>w York 
Aprii 5. 1974 

Yours, ptc., 

I.AKKIX. VVIÌKW ANI) CIJMISKY 
Ry John J. VVahNN 

Attoriicyh for l)«*f»*iidants and Third Party 
Plaintiffs 

( )fIi<-<- A; |‘. (). Address 
1 ! Park Placo 

New York. New York HKK»7 
To: 

O'iicary A: O'hoary 

Attorn<‘\> for Plaintiff 
'^>'-14 Siitpliin Roidovard 
.latiiaica, New York I14.‘{.') 

Kdward John Royd V 
r. S. Atlorncy. Kastcrn District 
Attorney for .‘Ird l'arty Dofondant 
220 Cadinai! Pinza Fast 
Rrooklyn. New >’(»rk ll2<t! 
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Anitiavil »if John J. VlV<>nii in Sii|i|M>rt of Motioii. 

r\ITKI) STA l’KS DISTFnCT COintT, 

F'.astkrv District of Xkw York. 

[Samf. Tm.E.] 

Stat*- ot’ \**\\ ^’oik, 

(’oiinty of Xcw York, ss: 

• Iohn .1. Wrknn, Ix-iii:; duly sworii, i|t‘p(>si*s an<i says: 

That ha is a iiifinlMT of thè (ina of l.arkin. Wieiif aixl 
( iitiiisky, attornoys for tlio «l<‘fciulants and tfiird party 
plaintifTs liarcin. 

I liat tliis aflidavit is siituiiittod iti siipporf of tlic witliin 
iMotion fo aiiifiid flit* last |)ata>'rapli of flit* Dorision atid 
Ordor *»f .liniere Tnivia dafed .Mairli 2(1. I!>74. That th.- 
last pnra'.Mtipli roads ;is fttllows: 

"< •iiOKRKii, tlial thi- thini part\ iltdVndant’s aji 
plication tor tm ord*-r dismissin^' tln- tliini party 
iti’tioti lii‘ and tho siim*- is lu*ndi\ urantt*»!." 

Tlia» it is r<>|M-ctfiilly rc(iiifst<M| tliut tli.- Court urant 
an ordcr «•onforniiiiK to IJulc ."ij (h) of tlio |•^‘d«•ral |{ulcs 
of (’ivil l‘ro.cdiir,. an<l that Ilio said t trdfi h.- aincndfd 
to rrad iis follows: 

‘ t )iti)iatKi>. th.it tilt' third party ll^•f(■nd^lIlt's ap 
plication toi- an ordor disinissin^r tho tliird ptirty 
itrtion he tiiid thè sìiine is lierehy ffranted, ami that 
thè Clerk ol this Court l•nter a linai .jii(l>;iiient npon 
thè order herein disinissinji: thè tliird party action 
and thiit thè undersijriied ex|)ressly deterniines that 
there is 710 just reason for dclay in hearinjr thè 

apjieal npon ... of linai jndpinent ori this 

order." 

That thè Court is coniiiletel.v fainiliar witli this inutter, 
hav’iriir recently written a 12 paye decision which es.sen- 
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Alìiiloi'it of ,/tihn ./. H ri )in iii Sufifiiirf ni Motion 

tially tiirns upoii tlu* vali<lit> of thè afliniiativc (Icfcnsc 
of tlio T’nito(l Statos of Ainorica us to wlicthcr a cause of 
action for iiuicninity or contrihution «‘xisls a^ainst thc 
f iiit(‘(l States as a tliird pai'ty defeiidant wlierc- tli<‘ in- 
.jiired plaintilT is a froveiTinient etnpioyoe. 

As file Court indicatesi in its decision, a review of tlu* 
it'deral case law reveais an olivious conflict of autliority 
ainoiif? tlie various circuits oti tliis rpu*stion. 

Tliat it is i'i‘spt*<*tfully sul)niift<*d tliat tlu*re is no cl(*ar 
deteruiination in tliis circuit as to wliidi view tliis circiiit 
will adopt. 

'riiat it is respectfully suliuiitt<‘d tliat tliis is a siih- 
stantial issile and in tlie event an appeal is takeii. it is 
respe-cttully sulnnitted tliat a deteiniination of tlu* a|)p(*al 
niay niat<*riall\ advance thè terinination of tlu* litifiation. 

riiat tliere* is a ipiestion in your d(*poiu*nt's inind as to 
wlietlier or not tlu* I)(*cision aiul Orde-r of tlu* Court <lat(*d 
^farcll liti, l!t74 and ent«*red on March JT. I!t74. can he 
thè sulij»*ct inatte!' of an aititeal. 

In order to oliviate a lafer dil1iciilt\. it is voiir di'pon 
ent s int(*ntion, in thè e\ent thè Court i^raiits thè within 
motion, to petitiou thè Second Ciiciiit foi- h*ave to apjieal 
under Seetion 12!»L» (h) of Title of tlu* l'nited States 
( 'ode. 

I hat in thè e\ent tliis Court does ;^rant tlu* within nio- 
tion, your deponeiit will move with all due baste* to pi*ti- 
tieni ami in thè* e*vi*nt thè* pe-titiem is ffrante-d. tei |ie‘rfect 
thè* appi*al in tlu* .See-eind Ciie*iiit as i*X[»eelitieiiisly as pos- 
sihle* sei tliat theie* will not he* an_\ iindiu- ele*lay sei as to 
intertVre* with any of tlu* ri^rhts e»f tlu* partie*s eir e|i*lay 
.justice* in any re*spe*ct. 

It woulei se*i*m not tei he- in tlu* hest interest of all 
parties to e-emtinue* with tliis matte*r ami try tlu* |»i*rsonal 
injury action ami at tliat [loint take* thè eiitire* mattf*r up 
lor re*vie*w. In tlu* e*\e*nt thè* issile* as to tlu* pre»prie*ty eif 
thè thirel party ae*tion is rmali/,i*el, e*ach [lartv will kneiw 
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liìdf fi-if h ) ( 'fili fimi i‘ 

<>xnotly what tlicir lij'lits an- ami tlicrc Hpjx'ar.s to Ix* no 
rcason why tlu* lititration wo\iM not I»*- torniinatoH at tliat 
.juncturo. 

Whkhkkokk, yoiii' doponoiit ros|x*ctt’ully roquests tliat 
tlio within iiiotioii l)(‘ >rranto(l and l’or sudi othor and 
furtlior rdiot as tliis Court iiiay dooni .just and pro|)(*r. 

(Sworn to liy dolin d. U'rcnn. Afiril ó, l!t74.) 


Kiilo (xTlifìrat»", 

CN'ITKI) SI’A'I'KS DISTHICT CtH.’liT, 
Kastkiiv Distrk.t of Xkw Vokk. 

[Same Title.1 

My Dccision and Ordcr filt-d .\Iardi 2(). 1!)74. Ilio Court 

“daiiiRKii tliat tilt* tliird-party d»‘l'»*ndant’s ap¬ 
plication foi- an ordcr disniissintr tlio tliird-party 
actirin ho ami tlio saim* is lioridiy (rrantmi.” 

I.nder l{uh* .)4(h) of tli<‘ l•^■dM•al Iliilc,-; oi‘ Civil [*ro- 
(■••duro it is 

(1) K.\l•ltl;ssl.^ oKTKU.MisKii tluit tlicrt* is no just 
rcason l'or dclay: and it is cxprcssiy 

(2) Dikkctki) tliat a linai judirmcnt he entcred. 

Dateci: Mrooklyn, New York 
Ai ir il 24. 1974 

s ANTHONY .1. TRAVIA 
Cnited States District .ludRi* 
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JiidfnnrnI Apppulrd From. 
nNTTKI) STATES DTSTRKT (’OTTRT, 
Kastkrn District ok New York. 

[Same Title.] 

f}iis action cann- r)ri for a hearing hefore thè Court, 
thè Honorahle Anthony .1. Travia. TTnited States District 
.Iinige. presiding, and tfie issiies liaving heen duly heard 
and a deeision having heen duly rendered tliat thè third- 
part> defendant's application Cor an order <lisniissing thè 
tliird-fiarty action he granted ami thè court having ex- 
pressly deterniined tliat tlnue is no Just reason Cor delay 
and expressl\ directe»! thaf final Judgment he enteied. 
it is 

(>Ri>KREi. and Aii.M i.(;ki. that thè third p.irty defendant’s 
application tor an order disniissing thè third-party action 
he ami thè satin* is lier**ti\ granted. 

Dateti: lirooklyn. New Y<irk 

A|iril L'h. 1!(74 

I.KVVIS (»R(JEL 
Clerk 


I 


I 
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Nolire of Appral of l>er«>n(]uiith and Third-Party 
Plainti(Tt4. 

r.MTKI) STATKS DISTRICT ('(HJRT, 

Kastkkn DisTKid (IK N’kw V'okk. 

[Samk Title.] 


SiRs : 

l'ioafic 'I ak<‘ N'oticf, that fin- (U^IVridaiits atnl third-party 
plaintiffs, (ìa^pan- DKJiorfrio, ld*i 'l'ransport Corp. and 
Pcpsi-Cola. Ine.. ai)|ifal to tlic rnitfd ,Stati‘s Court 

of ApiM-als for filo So<-()nd Circuit rioni a Judfrni<*nt on 
fi-rorl in filo ollico ol flio Clork of tlii.« Court on Afipoal 2tl, 
1974, wliii-li ori|or<‘d and ad,juduo‘d flint flit- fliird-parfy do- 
loTidant s application loi' an ordor disniissiiifr tlio third 
jiarty action ho ^fiaiitod. Said (hd'on<lants and fliird party 
plaintilfs apponi froin cacti and o\oiy pait of said .Judfr- 
iiuuit insolar as it in favor of tho tliird-party dofond- 
ant and atrain>t tlio dotondants and tliird partv piaintiffs. 

Itafod: Xovv \ ork. New ^'ork 
May (i. |•)74 

N’ours, otc., 

CAUKIX, WUKNX AXI) CCMiSKY 
Ity s/ .loiiN .1. Whknn (A Moinhor of tho 
Finn ) 

Attornovf. for Dofoiidants and l’iiird- 
l’artv l’Iaintiffs 

Cflico \ 1*. ( ). Addrofis 

11 l’urk Placo 
Xovv ^drk. Xow York 10f)07 
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\oticr of Apppol nf Dcfpndanta arul Thtrd-Party 
PI aititi ffs 


To: 

0’L«‘ary & ( )’L**ary 

Attorneys l'or l’Iaiiitiff 
«S-14 Sutphin Hlvd. 

.Jainaion. \<*w York lU-if) 

FMward Jolin Boyd V 
U. S. Attorney, Kastorn 
District of Xpw York 
Attornoy for Third-Party Dofendant 
22ó Cadiiian Plaza Kast 
Mrooklyn, New York 11201 
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